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In the Court of Appeals of the District of Columbia 


No. 2485. 

Hugh J. Phillips, Appellant, 
vs. 

United States. 


a Supreme Court of the District of Columbia. 

District Court, No. 967. 

In the Matter of the Condemnation of Squares Numbered 634 
and 685, in the City of Washington, in the District of Columbia. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Petition. 

Filed August 3, 1911. 

In the Supreme Court of the District of Columbia, Holding a Special 

Term as a District Court. 

No. 967. 

In the Matter of the Condemnation of Squares Numbered 634 
and 685, in the City of Washington, in the District of Columbia. 

The petition of the United States by Clarence R. Wilson, Esquire, 
attorney of the United States in and for the District of Columbia, 
and Reeves T. Strickland, Esquire, special counsel, acting in that be¬ 
half for the Attorney General of the United States, respectfully rep¬ 
resents : 

1. That by act of Congress approved June 25, 1910, entitled “An 
Act Making appropriations for sundry civil expenses of the Govern¬ 
ment for the fiscal year ending June thirtieth, nineteen hundred and 
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ele ' e "> , an <* f ° r oth T er purposes”, (H. R. 25552, Publi<y-No. 266, 

”38), it is, among otiier things provided, to 

Enlarging the Capitol Grounds: It is hereby declared to be the 
purpose of Congress to ultimately acquire all of squares numbered six 
hundred and thirty-two, six hundred and thirty-three, six hun¬ 
dred and thirty-four, six hundred and eighty, six hundred and 
eighty-one, six hundred and eighty-two, six hundred and eighty- 
three, six hundred and eighty-four, six hundred and eighty- 
'2 five, seven hundred and twenty-one, seven hundred and 
twenty-two, and seven hundred and twenty-three, in the city 
°/ ^ ashington, District of Columbia, for the enlargement of the 
Capitol Grounds, and for the construction of a direct avenue of about 
one hundred and fifty feet in width from the junction of Penn¬ 
sylvania avenue and First street northwest to the Union Station 
plaza, the center line of said avenue to be located on the axis of the 
Peace Monument and the site of the westerly fountain in said plaza, 
the Vice-President of the United States, the Speaker of the House 
of Representatives of the United States, and the Superintendent of 
the Capitol Building and Grounds are hereby authorized and directed 
to acquire said premises by purchase, condemnation, or otherwise 
and to expend for that purpose not more than five hundred thousand 
dollars in any one fiscal year, commencing with the year nineteen 
hundred and eleven, and the persons authorized to acquire such 
pro|>erty shall annually, within said limit, purchase whatever of 
said property is in their judgment offered at the lowest prices relative 
to its actual value, provided they shall not purchase any property at 
above its fair actual value. If in any year there should not be offered 
property substantially up to said sunTof five hundred thousand dol¬ 
lars at its fair value or less, the Vice-President of the United States, 
Speaker of the House of Representatives of the United States’ 

3 and the Superintendent of the Capitol Building and grounds 
are authorized to institute condemnation proceedings in order 
to secure any or all of the land herein authorized to be acquired, 
but for not to exceed what they estimate to be five hundred thousand 
dollars’ worth in any one fiscal year. Tf such condemnation proceed¬ 
ings are deemed necessary, they shall be in accordance with the 
provisions of the Act of Congress approved August thirtieth, eighteen 
hundred and ninety, providing a site for the enlargement of the Gov¬ 
ernment Printing Office (Statutes at Large, volume twenty-six, chap¬ 
ter eight hundred and thirty-seven.) For the execution of the fore¬ 
going, five hundred thousand dollars. (Act of June 25, 1910.) 

That by the act of Congress approved March 4, 1911, (38 Stat. 
at L. 1414), “An Act Making appropriations for sundry civil ex¬ 
penses of the Government for the fiscal year ending June thirtieth, 
nineteen hundred and twelve, and for other purposes”, it is among 
other things provided, to wit: 

Enlarging Capitol Grounds: To continue the acquisition of the 
land described in the sundry civil appropriation Act, approved 
June twenty-fifth, nineteen hundred and ten, and as authorized and" 
prescribed in said Act, for enlarging the Capitol Grounds, five hun- 
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dred thousand dollars; Provided, That the persons designated in said 
- ct to acquire the land described therein for the purposes stated, 
shall continue to serve under said law and to exercise all the 
powers and duties conferred thereby in every particular and 
as fully, notwithstanding either or any of them may have 
ceased by operation of law, to occupy the office held at the time of 
the passage of the said sundry civil Act; and the said persons acting 
under said sundry civil Act shall constitute and be known as a com¬ 
mission, any two of whom shall constitute a quorum and be com- 
petent to transact the duties devolving on them. (Act of March 

* j lvl li J 

1 ' h T at the Vice President of the United States, the Ex-Speaker 
ot the House of Representatives of the United States and the Super- 
intendent of the Capitol Building and Grounds, being duly author- 
lzed by said acts of June 25, 1910, and March 4, 1911, to acquire anv 
or all of said land under the circumstances named and for the pur- 
|K)se therein specified either by purchase or condemnation, and in 
the event of selecting the latter method of acquisition, such condem¬ 
nation proceedings to be in accordance with the provisions of the 
act of Congress approved August 30, 1890, providing for the en¬ 
largement of the Government Printing Office (26 Stat. L., 412). 
.and said Vice-President of the United States, the ex-Speaker of the 
House of Representatives of the United States and the Superintend¬ 
ent of the Capitol Building and Grounds, having by virtue of said 
authorization contained in said acts of June 25, 1910, and March 4, 
1911, deemed and decided that condemnation proceedings are neces¬ 
sary and to the best interests of the United States in order to acquire 
title to the land in and composing said squares numbered 634 
° and 685, by letter dated the first day of July, 1911, did re¬ 
quest the Attorney-General of the United States to cause the 
necessary proceedings for condemnation to be instituted for the ac¬ 
quisition of the aforesaid squares of ground. Said letter was re¬ 
ceived by the Attorney-General of the United States on the sixth dav 
of July, 1911. 

A copy of said act of August 30, 1890, and a certified copy of said 
letter of July 1, 1911, are hereby attached and filed herewith as 
parts of this petition, being marked respectively, Exhibits 1 and 2. 

3. Tn pursuance of said request of the Vice-President of the 
United States, the Ex-Speaker of the House of Representatives of 
the United States and the Superintendent of the Capitol Building 
and Grounds to the Attorney-General of the United States, and in 
conformity with the provisions of said acts of Congress of June 25, 
1910, March 4, 1911, and August 30, 1890, petition is hereby made 
to this honorable court for the condemnation of'all of the land in 
said squares numbered 634 and 685, and for the ascertainment of 
their value, and of the value of each and ever} 7 parcel of ground 
lying and being in the aforesaid squares of ground, together with 
the value of the improvements thereon, if any, to the end that 
the title to all of said squares of ground and each and ever} 7 parcel 
thereof in fee simple may be acquired by and vested in the United 
States in accordance with said acts of Congress. 
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1 Q?A Petl i 1 w er further shows that in the aforesaid acts of June 25, 
1910, and March 4, 1911, declaring to be the purpose of Congress 
to ultimately acquire all of said squares, said Vice-President 
b of th< : 1 nited States, Ex-Speaker of the House of Repre- 
. sentative^> of the United States, and the Superintendent of 
tlie Oapitol Building and Grounds were authorized to expend for 
tne purpose of acquiring the above enumerated squares of ground 
not more than five hundred thousand dollars in anv one fiscal 
year, commencing with the year Nineteen hundred and eleven,” 
and were authorized to institute condemnation proceedings in 
order to secure any or all of the land * * * authorized to be 

acquired, but for not to exceed what they estimate to be five hun¬ 
dred thousand dollars’ worth in any one fiscal year.” 

5 Petitioner further shows to the court that before filing this 
petition he made and caused to be made diligent search and in¬ 
quiry at the several places and among the records, both public and 
private, where such information should properly lie found, and also 
of persons likely to have knowledge thereof,' for the purpose of 
accurately and definitely ascertaining the particular descriptions of 
the several lots, pieces, and parcels of ground lving and being within 
the aforesaid squares numbered 634 and 685, together with the 
names of the several owners and occupants thereof and of other per¬ 
sons interested therein, together with their places of residence- and 
the petitioner files herewith a plan of the land proposed to lie now 
appraised and taken, showing the several parcels thereof, said plan 
being marked “Exhibit 3.” 

The particular description of the said several lots, pieces, and 
parcels of ground, as appears from the title deeds thereto, the name* 
of owners and occupants and other persons interested therein 
< and their places of residence, and the names of those ren- 
resenting incumbrance*, are now, to the best of petitioner’s 
in ormntion and inquiry, as shown in the document hereto at- 
tached and made a part of this petition marked “Exhibit No. 4.” 

1 hat the petitioner therefore prays the court: 

1. To cite and notify the owners, occupants, and all other per- 

SOn ii2- ere?t ? d in each pareel <)f land in squares numbered 634 
and 685 to be now appraised as to value and taken, to appear at a 
time hi be fixed by this court and to answer this petition 

2. To appoint three capable and disinterested commissioners to 
appraise the value of the respective interests of all persons con¬ 
cerned in the said twelve squares and parcels of land therein, under 
such regulations as to notice and hearing as to the court shall seem 

3 To take such further action, pass such orders, and give such 
directions as may lie proper, requisite, and neeessarv to carrv into 
complete effect the acquisition by the United States of. the fee simple 
title in and to all and singular the lands and premises included in 
the said twelve squares aforesaid. 


CLARENCE R WILSON, 

Attorney of the United States in and for 

REEVES T. STRICKLAND, ^ D,9triet °f Oolumbia. 
Speoial Counsel for the United States. 




HUGH J. PHILLIPS VS. UNITED STATES. 


5 


8 Exhibit No. 1. 

Copy of an Act Entitled ‘An Act Making Appropriations for 
Sundry Civil Expenses of the Government for the Fiscal Year 
Ending June Thirtieth, Eighteen Hwndred and Ninety-one, and 
for Oth^er Purposes.” 

Chap. 837. 

******* 

bEc. 2. That to provide accommodation for the Government 
Printing Office, and the construction of the needed storage and dis¬ 
tributing warehouses in connection therewith, the Secretary of the 
Treasury, the Public Printer, and the Architect of the Capitol, act¬ 
ing as a board, be, and they are hereby, empowered and instructed 
to acquire, either by purchase or by condemnation proceedings, as 
hereinafter provided, the land necessary, in their opinion, for the 
purposes aforesaid, and for the purposes stated, the sum of two hun¬ 
dred and fifty thousand dollars, or so much thereof as shall be neces¬ 
sary, is hereby appropriated out of any money in the Treasury not 
otherwise appropriated. 

Sec. 3. That in the event it shall be necessary, in order to carry 
out the purpose of the foregoing section, for the board, as above 
constituted, to acquire land, said board is empowered and directed 
to acquire the same by negotiation, where any such land may and 
can be so acquired and title secured at a price not above a fair rela¬ 
tive value as to other lands which have been sold in the immediate 
vicinity; or if the said board hereby created shall be unable 

9 to purchase said land by agreement with any one or more 
of the respective owners at a reasonable price within sixty 

days after the passage of this act they are authorized and directed 
to make application to the Supreme Court of the District of Colum¬ 
bia, at any general or special term thereof, by petition for the con¬ 
demnation of such land not so purchased, and for the ascertain¬ 
ment of its value. Such petition shall contain a particular de¬ 
scription of the property not so purchased, and selected for the 
purpose aforesaid, with the name of the owner or owners thereof 
and their residences, so far as the same may be ascertained, to¬ 
gether with a plan of the land proposed to be taken; and there¬ 
upon the said court is authorized and required to cite all such own¬ 
ers and all other persons interested to appear in said court at a time 
to be fixed by such court, on reasonable notice, to answer the said 
petition; and if it shall appear to the court that there are any 
owners or other persons interested who are under disability the 
court shall give public notice of the time at w T hich the said court 
will proceed writh the matter of condemnation; and at such time if it 
shall appear that there are any persons under disability either who 
have appeared or who have not appeared, the court shall appoint 
guardians ad litem for each such persons, and the court shall there¬ 
upon proceed to appoint three capable and disinterested commis- 
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sioners ft PP ralse value of the respective interests of ail 
u persons concerned in such lands, under such regulations as 
, . ftnd hearing as to the court shall seem meet. Such 

commissioners shall thereupon, after l)eing duly sworn for the proper 
performance of their duties, examine the premises and hear the per¬ 
sons in interest who may appear before them, and return their ap¬ 
praisement of the value of the Interests of all persons, respectively 
in such land; and when such report shall have been confirmed by 
the court the President of the United States shall, if he think the 
public interest requires it, cause payment to be made to the re¬ 
spective persons entitled according to the judgment of the court 
and in case any of such persons are under disability, or can not be 
found, or neglect to receive payment, the money to be paid to any 
of them shall t>e deposited in the Treason' to their credit, unless 
there shall lie some person lawfully authorized to receive the same 
under the direction of the court, and when such payments are so 
made, or the amounts lielonging to persons to whom payment shall 
not be made are so deposited, the said lands shall be deemed to be 
condemned and taken by the United States for the public use. And 
hereafter, in all ca<es of the taking of property in the District of 
Columbia for public use, whether herein, heretofore, or hereafter 
authorized, the foregoing provisions, as it respect* the application 
by the proper officer to the Supreme Court of the District of Colum¬ 
bia and the proceedings therein shall be as in the foregoing pro¬ 
visions declared. K 

11 Exhibit No. 2 . 

United States of America, 

Department of Justice, 
Washington, D. C., Aug. 2d, 1911. 

Pursuant to Section 882 of the Revised Statute*, T hereby certify 
that the annexed is a true copy of the original on file in this Depart¬ 
In witness whereof, I have hereunto set my hand, and caused the 
seal of the Department of Justice to be affixed, on the day and vear 
first above written. 

For the Attorney General, 

fsEA l. j ERNEST KNAEBEL, . 

Assistant Attorney General. 

12 Commission for Enlarging the Capitol Grounds. 

Office of Superintendent, 

U. S’. Capitol Building and Grounds, 

Washington, D. C., July 1st , 1911. 

Hon. Geo. W. Wickersham, Attornev-General of the United States 
Washington, D. C. * 

Sir: The undersigned, the Commission constituted under and 
empowered by the Sundry Civil Appropriation Acts, approved June 
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25th, 1910 and March 4th, 1911, respectively, to acquire, by pur¬ 
chase, condemnation, or otherwise, squares numbered 632, 633, 634, 
680, 681, 682, 683, 684, 684, 721, 722,' and 723, in the City of 
W ashington, District of Columbia, for the enlargement of the Cap¬ 
itol grounds and for the consturction of a direct avenue from Penn¬ 
sylvania Avenue and First Street, northwest to the Union Station 
Plaza, and for that purpose to expend not more than $500,000. in 
any one fiscal year commencing with the fiscal year 1911, having 
been unable, within the fiscal year under proposals advertised for 
and duly submitted to them by the owners of said property, to ac¬ 
quire by purchase at its fair market value or less any of the property 
located in said squares, have decided pursuant to the authority con¬ 
ferred upon them by said Sundry Civil Acts to secure through con¬ 
demnation proceedings such portion of said property as can be ob¬ 
tained within the sum of $500,000. heretofore appropriated and now 
available for this purpose, and to that end respectfully request that 
you will forthwith institute and conduct to successful issue, 
13 on behalf of the United States and the Commission, proceed¬ 
ings in condemnation to acquire from among the squares 
specified in said first named Sundry Civil Appropriation Act, title 
to those squares numbered 685 and 634, in accordance with the pro¬ 
visions of the Act of Congress approved August 30th, 1890 (26 
Stat.-at-Large P. 412) and the Act of Congress approved August 1st, 
1888. (25 Stat.-at-Large, P. 357.) 

Very respectfully, 

J. S. SHERMAN, 

J. G. CANNON, 

OLIVER WOODS, 

Commission for Enlarging the Capitol Grounds. 


Instructions to the Commissioners. 

Filed November 14, 1911. 

******* 

I. The parcels of real estate contained in squares numbered 634 
and 685, are to be appraised as several properties, but if the same 
person owns several contiguous properties, the Commissioners shall 
made an award covering the aggregate value thereof, unless the value 
of such contiguous parcels, for the purpose of a separate sale of each, 

shall be found to be greater than the value of such parcels for 
14 the purpose of sale as a whole, in which case the Commis¬ 
sioners shall make several awards. 

II. The several parcels of land sought to be condemned are to be 
appraised at their fair market value with reference to the most valu¬ 
able use or uses to which they can or may be lawfully put; and the 
market value of said parcels of land is not limited by the use or uses 
to which they are now applied by the owners thereof or to their pres¬ 
ent income from such property, and if any of said parcels of land 
by reason of its location, surroundings, natural advantages or intrin¬ 
sic character is peculiarly adapted to some particular use or uses, the 
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circumstance or circumstances which make up such adaptability 
>hall be considered. By fair market value is meant what the prop¬ 
erty would sell for in cash or on terms equivalent to cash when 
offered for sale by one who desires but is not obliged to sell to one 
who desires but is not obliged to buy; but the additional value, if 
any, that the property may have acquired by reason of its selection 
by the Government under the act or acts of Congress under which 
these proceedings are brought or instituted shall not be considered 
a> a basis for, or in any w T ay influencing the appraisement. 

And the commissioners shall make their appraisement without 
regard to any appropriation made by Congress for the acquisition of 
this property. 

III. Thr Commissioners are instructed that, in ascertaining the 
value of the several parcels, they shall not consider as an element of 
\alue the profits derived from the business heretofore or now carried 
on upon such property. 

lo IV. Although the commissioners shall not take any evi¬ 

dence offered in behalf of any owner or owners of land in¬ 
cluded in said squares tending to prove offers made to any one or 
more of them to buy said parcels, or any one of them, or merelv to 
exchange the same for other land or other commodity, yet the Com¬ 
missioners may consider evidence offered by the petitioner against 
the respective owners tending to prove their declarations as to the 
value of their respective properties, and their resjiective offers of the 
same at fixed prices, provided such declarations or offers be so recent 
as reasonably to apply to the present value of their said respective 
properties; but the commissioners are further instructed that anv 
such declarations or offers are to be taken only against the party 
making them, and cannot be taken or used in determining the value 
of property belonging to others. The commissioners are further in¬ 
structed, however, that they should not consider any admission as 
to value by any owner made in the form of an offer to sell, or other¬ 
wise, without receiving testimony as to the circumstances under 
which such admission or offer was made; and, further, that no offer 
or offers to sell, or sale or sales of property to the Government for 
the purposes mentioned in said act or otherwise shall be received in 
evidence or considered by the commissioners. Recent bona-fide sales 
made before the passage of said act. of any lot, or lots, parcel or par¬ 
cels, either within the limits of said squares or of lands in the vicin¬ 
ity or so situated as to have a bearing upon the value of the 
16 lands to be appraised, or recent bona fide contracts made 
before the passage of said act with land owners for land 
within the limits of said squares or of lands in the vicinity or so 
situated as to have a bearing upon the value of the lands to be ap¬ 
praised, may be considered by the commissioners looking at all the 
circumstances of such sales or contracts in the determination of the * 
ultimate question of value. 

V. If there are several interests, as estates for life, or remainder 
or leasehold, or reversion, in one parcel, the proper course is to ascer¬ 
tain the entire compensation to be paid for the fee simple not divided 
into successive interests as if belonging to one person; and then to 
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determine the market value of such estates for life or leasehold; and, 
afterwards, by deducting the same from the valuation of the fee 
simple, ascertain the value of that in remainder or reversion. But 
when the fee title is vested in a trustee for the benefit of another, 
with )>ower of disposition by sale or otherwise, then only one valua¬ 
tion shall be made, provided that no consideration for the purpose 
of this •instruction shall be given to the so called deed of trust used 
in the District of Columbia for the security of loans on real estate. 

VI. A dower right in any parcel of said real estate is the widow's 
nght to one third part in value of such parcel during her life. The 
Commissioners in estimating the present money value of such dower 
right shall value the same at not exceeding one sixth nor less than one 

^ twentieth of the value of the entirety of such parcel, as may 

1 < be just and equitable; according to the age, health and con- 

dition of the widow, as set forth in section 89 of the Code of 
the District of Columbia, and in the i3rd Equity Rule of this court. 

The present money value of the life estate in the whole of apy par¬ 
cel will be estimated at three times the value of the dower right 
therein. * 

VII. The market value of a lease is the present market value in 
money of the residue of the term with reference to the most valuable 
use or uses to which the same Pan or may tie lawfully put, that is, 
what it will be worth above the obligations* of the lease to an assignee 
or purchaser willing and able to assume and perform the obligations 
of the lease. 

^ VIII. When an unexpired term of a lease is appraised by the 
Commissioners they will fix, its market value, if any, and then, if 
they find it has any present market value state the amount that such 
sum is to be reduced per month until the actual taking of the prop¬ 
erty by the United States; and, if such lease expires before such 
actual taking, there shall be no allowance therefor; and there shall 
be no compensation to tenants at will or by sufferance. 

Tenancies at will or by sufferance are defined in sections 1034 and 
1036 of the Code of the District of -Columbia. 

IX. V here there is a conflict as to the ownership of any parcel 
of real estate, such as a claim of title by adverse possession, tax sale 

or otherwise, the Commissioners* will not undertake to decide 
18 the same, but will merely ascertain and report the value of 
such parcels, irrespective of the question of ownership. 

X. The commissioners will take such testimony as may be ad¬ 
duced before them, bearing upon the question whether the fee of the 
alleys as actually laid out in said squares under the plat recorded 
by the original proprietors as a redivision of the lots and alleys in 
said squares, is in the United States; and they shall report such 
testimony to the Court, together with an appraisement of the present 
market \alue of each parcel of land included in such allevs subject 
to the perpetual easement for alley; the same to be paid to the per¬ 
sons shown to be the owners of such contributed parcels respectively 
in the event that the Court shall determine the fee thereof is not in 
the United States. 

As to the other alleys they will appraise the present market value 
2—2485a 
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of each parcel of land included therein, subject to the perpetual ease¬ 
ment for the alleys, the same to lie paid, if found to have a market 

value, to the persons shown to be the owners of such parcels re- 
spectively. F 

As to the lots abutting on the alleys, the special market value, if 
any by reason of being so situated shall be considered and included 
in the valuation of such lots. * • 

XI. No compensation can be allowed for the loss of future profits 
of business of any character, or for any injury to business whatso¬ 
ever, or for any expense or inconvenience of moving, or for any loss 
in value to fixtures arising from the removal thereof bv the owner 
or owners of such fixtures; nor can the difficulty of procur- 
ing other places of residence or for business purposes be con¬ 
sidered. And the Commissioners are instructed that onlv 
just compensation for the parcels of real estate actually taken is the 
subject of their inquiry and with claims for damages of any kind 
they have nothing to do. 

If in the proceedings of the Commissioners any controversy should 
anse between the representatives of the Government and the owner of 
any parcel of land or any interest in or concerning the same, or any 
controversy between any such owners and any person interested in 
or concerned in the same as to whether anything is or is not a fix¬ 
ture, the Commissioners will separately appraise the value of such 

disputed object and report the facts in regard to it to the court with 
their hnal award. 


XII. Inasmuch us the assessment of the propertv in question for 
the purpose of taxation was not made by the United States nor by 
the owners and was made for purposes entirely different from and 
alien to this condemnation, the Commissioners are instructed that 

hey shall take no evidence with respect to the assessed values of the 

YTTi q ml*' 0 ?. ° r U " V of thenl . or give any consideration thereto. 

XIII. 1 he Commissioners will themselves view the several prop¬ 

erties, and they will also hear such parties in interest as may de¬ 
mand to be heard, touching the value of their respective interest- 
and may take other testimony not herein excluded, as to values • to 
which testimony they are to give only such weight as in their mde- 
9 ft k" ’’ ," la - v be entitled to; and they may, in their discretion, 
20 subject to a review of the court, limit the number of witnesses 

VT ‘°' ,e exa '" lned “Pon «ny articular branch of the case. 

Yy' . , le petitioner will first be given an opportunity to offer 
such evidence as may be desired touching the boundaries of the sev- 
eral parcels embraced in the squares; then the several owners and 
other parties in interest may introduce evidence in such order as to 
the particular parcels as the Commissioners may deem convenient 
touching the values of their respective interests. The petSr may 
then introduce evidence in reply, and the owners and other parties 

in interest mat introduce rebutting evidence. Propertv owners shall 
open and close argument. 

•Jp* 7 ' 1 wj 11 provide suitable accommodations for the 

sittings of the Commission in the Court House building, and will in 
person or by deputy attend all their sessions and preserve order du" 
ing the same, and v% ill summon such witnesses as may be desired by 
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any party to the cause and in case said Commission should select 
some other place for their sittings perform the duties hereinbefore 
directed to be performed. 

XVI. The Commissioners will fix the days and hours for meet 
ing, and the length of their sessions; but should proceed with all 
reasonable dispatch to the completion and return of the assessments, 
and all adjournments should be to a day and hour certain. 

XVII. Having completed their labors, the Commissioners 
will return their appraisement, in writing, to the Court 

JOB BARNARD, 

Associate Justice Supreme Court , District of Columbia. 
November 14, 1911. 

Additional Instruction to Commission. 

Filed December 11, 1911. 

******* 

If it shall appear that any parcel of land embraced in these pro¬ 
ceedings has and possesses an easement appurtenant thereto upon ad¬ 
joining property for purpose of ingress and egress, the Commis¬ 
sioners shall give due consideration to the increased value, if anv, 
of such parcel by reason of such easement in favor of the owner of 
the parcel to which such easement is appurtenant, and to the deceased 
value, if any, of the adjoining parcel by reason of its being subject 
to such easement. 

JOB BARNARD, Justice. 

22 Report of Award of Commission. 

Filed April 22, 1912. 

******* 

Parcel No. 13: 

We appraise the value of the owner of the fee simple of the 
premises included in this parcel, containing three thousand two 
hundred and eighty and ninety-one one-hundredths square feet, at 
fifty thousand eight hundred forty-two dollars and seventv-three 
cents, $50,842.73. 

Hugh J. Phillips was the only person appearing before the Com¬ 
mission claiming the ownership of the title to said fee simple. 

Award of Commissioners Ratified. 

Failed June 7, 1912. 

******* 

This cause coining on to be heard upon the report, verdict or as¬ 
sessment of the Commissioners, filed in this case on April 22, 1912. 
and upon all the pleadings, papers and proceedings in the caused 
and having been argued by the counsel for the respective parties 
and submitted to the court, it is upon consideration thereof and upon 
motion of the petitioner, made in open court on 7th day of June 
A. D. 1912, Ordered, adjudged and decreed this 7th day of June 
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^ 1912, that the aforesaid report, verdict or assessment 

2d so filed by said Commissioners on said day, be, and the same 

_ j s hereby, finally approved, ratified and in all things con¬ 

firmed by this court. 

And he it further ordered, adjudged and decreed that upon the 
payment by the petitioner in this cause of the sums awarded by said 
report, verdict, or assessment for the respective parcels to the parties, 
or others, entitled to receive the same, according to the terms of the 
act of Congress approved August 30, 1890 (20 Stat. L., 412), the* 
land described in the petition filed herein on August 3, 1911. to¬ 
gether with the improvements thereon and every interest therein of 
whatsoever kind be and the same is hereby condemned to the use 

of the l nited States to take, hold, enjov and occupy in fee simple 
forever. 1 

JOB BARNARD, Justice. 

Order Fixing Peunity for ('out Bond. 

Filed June 21, 1912. 

******* 

tt This cause coming on to he heard upon motion of attorneys for 
Hugh J. Phillips owner of Parcel 13 embraced in the above cause, 
and notice of Appeal being given in open court, bond for costs on 
appeal is hereby fixed at $100 -object to approval of this Court 

THOS. IT. ANDERSON, Justice. 

24 Memorandum. 

June 28, 1912.—Appeal bond approved and filed. 

Supreme Court of the District of Columbia. 

Friday, October 18 th, 1912. 

Session resumed pursuant to adjournment, present presiding Mr 
Justice Gould. ^ 


t ^°V nn ' e r h T W ;*• Phlll ?P s by his attorneys and tender* 
to the Court here his bill of Exceptions taken during the trial of this 

cause, and prays that the same lie signed and made part of the 
record, now for then, which is accordingly done. 

Bill of Exceptions. 

Filed October 18, 1912. 

* * * *. *. * * 

At. a session of the Supreme Court of ihe District of Columbia 
sitting as a District Court, upon the petition of the United States 
hied under authority of the Act of Congress approved June 25. 1910 
ok J” j? g provision for the acquisition by condemnation of 
25 land for the enlargement of the Capitol Grounds, three com 
missioned were appointed by said court for the purpose of 
hearing testimony and appraising the value of each and even- parce' 
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of land, together with the improvements thereon, composing what is 
designated on the plan of the City of Washington as Squares 634 
and 685, among which is Parcel 13, in Square 634, ownea in fee bv 
Hugh J. Phillips and known as the “Wicomico Apartment House,*’ 
and at various sittings of said commissioners the petitioner and de¬ 
fendant, to maintain the issues among other things, offered the fol¬ 
lowing evidences tending to prove the value of said parcel of ground. 

James L. Parsons, whose experience and reputation in the build- 
lm>*iness in M ashington was conceded by the commission testified 
that he had recently examined Parcel No. 13 known as No. 225 New 
Jersey Avenue, the Wicomico Apartment House property; that it 
is of wood construction, from inside, wooden joints, and wooden 
partitions, with brick exterior construction; that the interior trim is 
birch and quartered white oak and the exterior trim is Hummelstown 
brown stone on the base and mottled pressed brick above, with gal¬ 
vanized iron cornice; that witness computed all the quantities in the 
building from the drawings it was built by and compared the draw¬ 
ings with the building as it is now built*; that he did not build it 
but had access to the original specifications; that the heating plant 
is steam and the character of plumbing is good and that the general 
condition of the building was “good; first class.” Witness identified 
a detailed statement of the “Estimated Cost to Reproduce No. 225 
New Jersey Avenue, Northwest” prepared bv him. (A copy 
26 of the Estimate is appended hereto). Witness testified fur¬ 
ther that the total cost of reproducing the building, in his 
judgment, would be $45,378.39, deducting $1,200 on account of 
depreciation, leaving the present sound value of the building $44,- 
178.39, this amount representing the fair cost of reproduction of the 
building in case the lot were unimproved; that his estimate was based 
upon the plans and specifications of the architects from which the 
building was originally constructed; that he had included in said 
estimate certain extras that were put into the building subsequent 
to the completion of the plans of the architects in their specifications 
namely, certain wainscotfing, some mouldings, some Terrazzi floors, 
bath-rooms etc.; that a memorandum of these extra items had been 
prepared by the owner, and upon comparison with the plans and 
specifications and examination of the building, witness ascertained 
that these extras were not covered by the original specifications. 

Cross-examination: 

itness testified that he figured on reproducing this building ex¬ 
actly as he found it, making no allowances for any requirements in 
the present building regulations that were not in force at the time 
the building was erected; that for that class of building he would 
characterize the construction as good, very good; that it was not 
what is termed first-class construction in apartment houses because 
it is not fireproof, but taking the character of work and taking into 
account that it is an apartment house it is very excellent construction 
for that character of a house especially the trim (Rec. 3786) ; 
27 that he noticed no evidence of settlement anywhere in the 
building nor any sagging that was material; that he worked 
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out his detailed estimate taking the drawings and computing the 
quantities of materials; that he found no lighter construction than 
the drawings required nor was anything omitted called for by the 
drawings; but could not tell whether the joists or the studding were 
what the specifications required (Rec. 3787); that in arriving at 
said estimate he figured on the same prices for labor and materials 
that he had heretofore, namely, fifty cents for plastering, $18 for 
common brick, and $50 for front brick laid in the wall; that there 
is no means of communication between the apartments and the base- 
P e .?J. 0 ^ er *h an through the fire-escapes; that, in his opinion, the 
building could not now he constructed under present regulations and 
cover the same ground; that as to corridors as narrow as those in the 
house I believe you could build w T ith them as narrow; hut as to the 
light, I think there is a requirement in the regulations regulating 
the amount of light that you get in the Interior of a building; that 
as to light he did not consider especially—only casually; that he 
noticed no more shrinkage than one would expect for that class of 
construction; that depreciation in a building depends entirely upon 
the manner of construction and the manner in which used, an<f. that 
in making up his estimate of depreciation he took into account what 
it would cost to make the building new, or practically new, which 
is principally the paint, and to make it a new building, would have 
to give all the painted work a new coat of paint; that he had 
28 formed his judgment &« to depreciation in his own mind by 
calculations as to what it would cost to make the building 
equal to a new one and that approximately three per cent would 
cover such cost; That only a small portion of the side walls are avail¬ 
able now as party walls, only about 2o or 30 feet on the south side 
of the building; that there are no openings on the south and north 
walls that are on the property line, they are about four or five feet 
from the party wall; that the owner built on the party line but had 
no advantage of the party wall in building there, that fact not affect¬ 
ing the cost of the brickwork; that the builder on the adjoining lot, 
if he builds in the future, must pay for half of this wall if he uses 
it, but he may never build. Witness again testified that the interior 
trimmings are of birch, except the kitchen and possibly some little 
minor rooms and that the wood work is first class finish for that class 
Gilding anc ^ the plastering a little better than is generally used; 
that there are some cracks owning to wood construction; that there 
are steel beams and separate spans where the stairs go in every floor 
and that he considered it a well constructed building of that class: 
that as defined by the building regulations this building came under 
the second class buildings, the first class buildings being fireproof. 
Witness further testified that there was a brick wall running on the 
north side of the corridors from front to back, the joists being sup¬ 
ported on this brick wall so that any partition in here could be re¬ 
moved and would not affect the structure; that middle partition 
could be removed to make the hall twice as wide as it is now 
29 creating a larger hall area, should the building be used for 
hotel purposes. Witness further testified that if the halls 
were widened in the manner above referred to so as to convert the 
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building into a hotel, the size of the rooms would not be diminished 
proporttonately °n either side for the reason that there< are double 
hails running back there, and that the supports are carried on a 

firebrick ’ the l>nCk WaU bein * of great a,ivanto ge because it is a 

. Th oot 0l l? wing detai * e<i statement of the estimated cost to repro¬ 
duce 225 New Jersey Avenue, Wicomico Apartment House, by^dt- 
ness, James L. Parsons, is copied from the Record. y 

“The detailed statement referred to in the witness James L. Par- 

iheretrd as eX fXws b )° n and ° ffered “ 6VidenCe iS here °°P ied int ° 

Estimated Cost to Reproduce No. 225 New Jersey Avenue, North- 

west. 

Permits and survey. a*™ AA 

Excavations ... . , 

Footings. :::::::::::::::: . 

Concrete floors. 6 , q2222 

Cement work. V.*. . Ann*nn 

Lumber and carpenter work. . Vnnn nn 

Mill work and carpenter work. . 

Roofing . . o,180.00 

Sheet metal work. ^22*22 

Plastering .. . . . .. o £22*22 

30 Painting and glazing. .7.7.7.. oaaa’22 

Electrical work ...? .7.7. 22 

Sting' 1 Steel and 0rnamental iron work.7.7.7.7.7. 4oo'°00 

Rough hardware . ^ , o22*22 

Finished hardware ... *22*22 

£‘Zgi nd ■■ ::::::: 1 ,«?:» 

Supervision ” d "''' ] '''" ■'■ ■■ ' ■ ■■ '■' ■ ■ ■ WM 

. 1,200.00 

10% Builders’ Fee $38,918.00 

. 3,891.80 

6% Architect’s fee $42,809.80 

. 2,563.69 

/ ______ 

Deduct depreciation $45,378.39 

. 1,200.00 

Present value . T777^TT~ 

February 16, 1912. $44,178.39 

JAMES L. PARSONS.” 
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I. N. C. Cole testified that he lived at 201 C Street, Northwest, 
where he had been conducting a hotel business about eight years, 
that I have a little hotel there, a small one; that he knew the prop¬ 
erty known as Wicomico Apartment House, having gone there once, 
on one occasion about a year previous in search of more accommo¬ 
dating quarters, his lease on his present property having at that 
time expired; that he and a contractor from Boston went through 
the building and examined it, making a pretty careful observation 
of it; that in his opinion it was very desirable, wdth some few 

31 changes for hotel purposes; that he was willing to lease it, 
but did not see Mr. Phillips at that time; that the rental value 

of property in that section for hotel purposes was very desirable, and 
that the Wicomico Apartment House was very desirable to him. 
Whereupon witness was asked the following question: “Q. In your 
judgment what was its rental value as a hotel?” To which question 
rhe Attorney for the United States objected. In response to ques¬ 
tion by the Chairman witness testified that he had no other ex¬ 
perience than in conducting the hotel where he had lived for the 
past eight years, and had no social means of knowing the value of 
hotel properties other than his own experience. The chairman 
thereupon sustained the objection. Exception noted by the attor¬ 
ney for property owner. Witness further testified that there was 
a demand for hotel accommodations in that neighborhood, and that 
a hotel at the Wicomico Apartment House location would be more 
desirable than his present location, at which location he was full all 
the time. Whereupon witness was asked the following question: 
“Q. From your experience on Indiana Avenue, did you anticipate^ 
if you got this place, that you could keep it full of people?” To 
which question — was interposed by attorney for United States. 
Witness further testified that fie utilized sixteen rooms in his build¬ 
ing at present and had no hotel license. Objection is sustained and 
further testimony excluded. Exception noted by attorneys for prop- 
ertv ow T ner. 

John B. Healey testified that he was assistant inspector of build¬ 
ings; that he had held the position three years; that he had been 
inspector of buildings in the District of Columbia about 11 

32 years having had 20 years’ experience prior to that time in 
building work in the District of Columbia; that he was as¬ 
sistant inspector in charge of the Wicomico Apartment House, 225 
Ne^v Jersey Avenue, when it was in course of construction, acting 
as field inspector, his duty being to see that the work was constructed 
in accordance with building regulations; that he actually examined 
it and saw that it was so constructed; that under the present regula¬ 
tions the width of an areaway for an apartment house of that "type 
would be 5 feet up to the height of 25 feet above the first floor and 
it would increase 3 inches for each foot above 25 feet in height 
abo\e the first floor, that is, if a building is 45 feet it would be re¬ 
quired to be 10 feet; that the height of the court measured above the 
first floor in the Wicomico Apartment House is 45 feet; that the 
building extends back to the alley and under present regulations 
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Jen!ilati°on ba t t t y - rd T ld . ** reqi ! ired to * reserved for light and 
linn, th* k ° rd , e , r •* co'uply with present buildingregula- 

tions, the building would be required to be fireproof up to andin- 

ancfthe l.'f i fir?t ,00r ’ aud all , the P ublic hulls and public stairways 
t 0f ' ,ubli< : lla,ls would be required to be 

coSh^Hhl» k ^ f C a& l o{ c ? n ?. tn,ctu>n of ‘he present building is 
combustible, but if built as indicated it would belong to semi-firs 

proof class; that a building 55 feet in height under presen^gula' 

dn weuln thTline f fireproof; that there was an old 

e in the line of foundation which required reinforced con- 

33 at® h ■ 0 r n ' ,lt,0n eonstnietion; that the building regulations 

te ,h“‘ b me ,' Vere r? plled , with in th e construction and as 

he did not know of any openings in the party wX but if therl 
were any they were put there since the building was complete! 

Cross-examination: 

W itness testified that the halls were not in accordance with the 
present bin ding regulations, the floors, ceilings and enclosingVar- 

hrwr l haVe t ,° be fi. re P roofed - Witness identified 16 report 
n u,i ■ ld ,h' signature above the words “Assistant Inspector of 
Buildings r that these were the regular slips made by the field in¬ 
spector in his inspection of the Wicomico Apartment House in the 
course of construction; that these reports contained cautions to the 
superintendent and pointed out defects in the work, which defects 
were corrected as they were discovered; that it was a common occmr- 
’ enie ^ ! ,lcb defects in eonstnietion work. Thereupon witness 
a 4’. ed to ldent . lf y certain official records of the building inspec¬ 
tor sofhee purporting to lie signed by “Charles A. Harkness Assist 

nld 3 ° • Blllldi11 ^: Ejection was interposed Tndovet 

ruled and exception reserved. Witness testified further that Hark- 

iess was no longer assistant inspector and not now in the Citv and 

read from the document as follows: me uty, and 

. “August 9, 1904. 

wili inake firia/'report.H^ " n " e,;ed T6P ° H ’ 88 bein « defective > and 

“CHARLES A. HARKNESS.” 

Witness testified further that a change in the construction of the 
W icomico would not be necessitated by the building of stme- 
34 tures on either side of it to that height or higher. * 

Redirect examination : 

Witness testified that the various complaints or suggestions as to 
the work in course of construction were complied with in ^ in¬ 
stance and brought into compliance with the regulations* that th* 

owners of the adjoining lots would have a right now to build party 
walls opposite the courts. par v 
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A. C. Houghton testified that he was engaged in the real estate 
business and had heretofore been identified in this hearing as to ex¬ 
perience etc.; that at the request of Mr. Phillips he had inspected 
the property known as parcel 13, 225 New Jersey Avenue, N. W., 
that as to the extent to which the building covered the lot, he found 
that it covered the entire lot in depth, and in width on the front 
portion the entire lot, and on the rear portion the entire lot, with 
an areaway on either side running, as he had figured, 40 feet long 
either side, with a width of four feet, and that with the exception of 
these two areaways, the lot was entirely covered; that considering 
this property with respect to its location, near the Capitol, on a thor¬ 
oughfare, New Jersey Avenue, and the economical use of it, he 
valued the ground at $4.50 per square foot; that the reason for said 
value was that the building as erected does not comply with the 
present building regulations, and for that reason the same building, 
if reconstructed, would have to occupy a space 26 per cent greater 
than the present building occupies, in other words, the same apart¬ 
ment space is supplied now with this building as would be 
35 supplied by a building occupying a piece of ground 26 per 
cent larger than this, under the present building regulations; 
that a building of this character would not rent for any more monev 
if it occupied a lot 26 per cent larger than the present lot. Witness 
further testified that as a real estate man had kept in touch values 
and improvements in that locality and that, in his opinion, the Wi¬ 
comico could not be better located for the purpose for which it was 
being used, but “never sold or had knowledge of sales of land in the 
Union Station district.” 

Cross-examination: 


M it ness testified that he considered the land to have a value of 
$4.50 a foot because of the special improvements on it and the 
adaptability to present use and without these he valued it at $4,00 
per foot; that he based the difference in value upon the special im¬ 
provements and the purpose for which it was being used at the pres¬ 
ent time; that he considered an apartment house the most valuable 
use for the property, and that an apartment house erected on a piece 
of ground necessary to reconstruct this one, at the present time, 
would not, in that location, bring any more than that apartment 
house was bringing at the present time, and that the propertv was 
well located for the business now conducted; that there would be no 
advantage from greater light or ventilation; that in his estimate he 
endeavored to reach a fair value to the owner of the propertv for the 
purpose for which it is occupied at the present time, and that under 
present conditions the owner would be doing a WTong to him- 
36 self to dispose of the piece of ground for less than $4 50 a 
foot, even if it were vacant, with the expectation of erecting 
upon that property an apartment house of the character he has there 
today; that is to a person wishing to put up an apartment house on 
this ground the property is worth, vacant, $4.50 a foot for apart- 
ment house use only; that it is worth $4.50 per foot as it stands, or 
if the building were burned, that the additional 26 per cent more 
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land necessary to construct a similar building under present regula¬ 
tions would not be credited to the land or to the building, but to the 
owner of the property who has acquired a right to a building that 
nets him probably a larger profit than a building of the same char¬ 
acter would somewhere else, upon the necessary ground; that under 
the present regulations, for the same purpose he would put the same 
value upon this piece of ground that he would upon a piece of 
ground right at the same site of this one, 26 per cent larger, that is 
there is a value in the land because of its use which would not be in 

fnrthlu U ? d i 8r ! he , P resent building regulations. Witness 
further te^ified that he had been familiar with this neighborhood 

for the past four years and that land values had doubled in that 
period of time; that for an apartment house the changed conditions 

prrvrd increa *; e T d Vfdu 2 of the Property, namely, many secretaries, 
employees other than Congressmen and Senators, in the two office 

buildings, and also the improvements that the Plaza have added to 
the location, and the Station, and the opening up and clearing out 
of a great many smaller properties. 

The following questions and answers then took place between the 
Chairman of the Commission and Mr. Houghton: 

37 By the Chairman: 

Q. Mr. Houghton, the Commission understands you to give a 
valuation of $4.50 a foot on the ground alone? A. Yes, sir; on the 
ground alone. ’ ’ 

Q. But you sav that if the building were* removed, you would 
estimate the lot worth $4? A. Nearer $4 than $3 50 
Q. Yes, nearer $4 than $3.50. A. Yes, sir. 

1{ . the bui ! di ng were burned down, the ground then would be 
'\ Yes ln sir° Ur JudRment ’ from $3 50 to H without the building? 

.n?pm l ""‘ ' !round, 4 °>» 1 b“"> »P 

n* Th S * A ’ *5°’ S1 u ; 1 Ca ? not burn U P an y P art of the ground 
Q. Then you have burned up a part of the valuation there ac 

cording to your testimony. A. In order to justify my prire of 
$4.50, I must say that none of the ground can be burned^ but it 
does seem to me that I am right in my price of $4.50 a foot. ’ 

Q. I am not disputing that; I am merely trving to get at how it 
is to be distributed. (Rec., 4029.) v 6 8 ow 11 

And the following questions and answers took place between 
Commissioner Weller and Mr. Houghton: P Between 

By Commissioner Weller: 

oo t° 7 hav u y° u > en familiar with this neighbor- 

u? k ' 1 have L be< ? n familiar with the neighborhood- 
I have been m the business for six years. 

Q. Yes; but how long have you been familiar with that neigh- 
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borhood? A. I have been familiar with the neighborhood anywav 
for the past four years. 

Q. Only four years? A. Fours years anyway. 

Q. Do you think there have been any changes in value in the 
past four years? A. Any changes in value. 

Q. Yes, either more or le.ss? A. Yes, sir; there have been chances 
m value, an advancing of values. 

Q. What was this property worth as a vacant lot four years agr : 
o you now . A. I do not know of any vacant ground in that 

lotfrom UP / Rec* 6 ^6 3 6 ^ 1 C ° UW give you a va,ne on that particular 

Arthur L. Smith testified that he had been a resident of Wash¬ 
ington about eleven years; that he was a builder doing business 
under the style and name of Arthur L. Smith & Company, organ- 
more than a year ago; that previous to that time he had been 
with the Government in the Philippines, where he erected the bar" 
rack buildings, hospitals, and also estimated the work on Corregidor 
Island, amounting to $600,000; that prior to that time he had been 
the business in his own name; had been in business since 1870 
in Portland, Oregon, for six years, Tacoma, Seattle, erecting 
many business blocks and had built the castle for Dunsmere 

r • th ?“ a ' kra /’ tha < oost $200,000; that he operated in St’ 
Louis, with Gnffeth and Wells, of Chicago; was with Fuller Cbn- 
struction Company for five years; that he constructed the Lynn- 
a\en Hotel at Norfolk. Virginia, and the Sixth Avenue Tunnel, 
ew York, and the Coliseum building at St. Louis costing $850 000 ’ 
whereupon witness' qualifications as an ex,>ert builder were con 
ceded by the Commission. Witness further testified that abZ 

HmiVancfbull’t feeT iT e8timates J°r the Wicomico Apartment 
Mou ; e and built the building up as high as the third floor A« to 

Se fmnTwTf A® , fou .'' datio '' an<1 walls witness testified that on 
the front line of the building there was an old well or cistern which 

the District required to be filled in and concreted over before he 

footings could be started, and that, there was an additional wall built 

^1?}^ ° a,,ed i or by ' he , original contract; that he underpinned 

£V b,nl<llnB °"i h l nort : ' ,Ine f rom about 16 to 20 feet- that the 
walls were earned down in keeninrr with *h of J , ’ inai tne 

foundation; that he worked ^ 

constructioiT a"nTtrt^m^tingt ^ 

sK was 

•nd cold wuer in tool of th e buildiii B for Sire ,« P h!Ti2l!”‘ 
l>eing to probably convert this building into » hnt J ln } ent } on 

testified that he had examinedThe buil ng r5c „ !v JJd fZnW-" 
excellent condition considering the tim» V p 'a L U In 
40 pied; that the plastering wasi£ very Mr conSition^that^ 
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dSS~ 

from he th f e 0 re 0 co n rd K e8tin,ate by Arthur L ' Smith » copied 

Saiire 6‘« 8r fnV? felTed !° was ? ,arked Smith Exhibit 1, parcel 13 
-quare 634, and is copied into the record in full, as follows?) ’ 


EXtra W ° rk Added t0 BMdingO That of Original Plan, and 

Specifications. 

Area Wall South line of Lot 2,000 at 18. <tq ft nft 

SfiS "”“ 8 ' oini "' ! <"**->**■ :::::::: *ll:So 

25.00 

Extra depth of wall of new building x. .......‘' jg qq 

Changing Kitchen from that shown in Apartment 3 in $129 '°° 

Basement—Butler’s pantry. P t 6 m 

Extra on windows . 80.00 

Heating. . 10.00 

Extra sink . . . 50.00 

. 30.00 

2 Extra’ ^ to 2nd Flo <* r . 

. 20.00 


Extra Ventilating Shafts and Registers: 

16-Bath & 16 Kitchens. 

Marquise over Front Entrance. 


$ 70.00 

50.00 
275.00 


41 Changing Apartment #1; 

To arrange a reception hall. 

1 Beams. 

Quarter Oak Wainscot. 

1 Mantel complete .... . 

1 Combination Chandelier & Bracket and electrical fan.' 


$ 375.00 


$ 90.00 
320.00 
80.00 
25.00 


. $ 516.00 
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Extra Plumbing: 

Hot and cold water in front of building for future use... 90.00 

Cold Water System from — to each bath room 16 in all. 300.00 

Apartment #1 Sink complete. 60 00 

2 extja closets. *’*[*’* @q ’ qa 

p , -. 1T . ill. $576.00 

tenter \\ ainscot on metal lath in place of plaster on 

6 Balconies to accommodate each dining room 1st floor 
for refrigerators. 240 00 

p i , . , $700.00 

Extras: 1,725.00 

3 TVirrazz/ Floors in Halls. iqq on 

Plaster Outer Pieces. 95 Oft 

10 Extra \\ indows—In Pantry walls. I 5 q qq 

14 mantels not specified in Apartments as follows. . 560 DO 

Apt. #1-3, #3-3, #21-1, #23-1, #31-1, #32-1 

#33-1, #40-1, 42-1, #43-1, all furnished with Tall * 
r ace and Hearth at $40. 


$3,203.00 

The following detailed estimates by witness, Arthur L. Smith are 
copied from the record : 

r ^ fe i r -^ to > in the direct examination of the witness, 
marked Smith Exhibit 2, Parcel 13, Square 634,” and “Smith 

Exhibit 3, Parcel 13, Square 634,” are copied in the record in full 
as follows : 


Additional, it Would Cost under the Present 
Building Laws to Reproduce the Same Building. 

Structural steel and cast columns 1st floor. $1 jqq qq 

Structural steel for halls from 1st floor to attic.. . ' 2,000 00 


Reinforced concrete floors 1st story 

m-i “ “ “ Halls' 

Tile Partitions .... 


Plastering. 

Stairs over wood anil steps at M 


$3,100.00 
900.00 
388.00 
1 , 100.00 
350.00 
980.00 


$6,818.00 
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“Mr. Arthur Smith's Estimate for th* Construction of the ( Wicomico 

Apartment House* 


Survey . k nn 

Permit . 

• • • • \I\J 

15 00 

Bond . 

••• Aw • vU 

00 

Insurance . 

• • • lOU . V/V 

12fi 00 

Superintendent . 

Watchman . 

• • • A AdKJ . \J\J 

... 1,088.00 
21 ft no 

Excavations . 

• • • Li AU • vU 

1 702 40 

Filling Old Well & Reinforcing Foundation 
Footings . 

• • • A y 4 \J Ld • < tu 

296.80 

4KQ 2ft 

Brick work . 1 

• • • TtR7 . aAj 

6 637 OR 

East wall* Repairs, footings, etc . . . 

North Wall footings . 

Cut Stone (Hummelston Brown Stone) . . . 
Plumbing . 

• • • V7jV/0 • « V/U 

140.00 

336.00 

... 2,128.00 
K Sftl <30 

43 Structural Steel . 

• • • VjOvX • Uv 

2 36fi gfi 

Lumber . 

• • • Ldyfjyjfj # OU 

Q 653 gA 

Carpenter Labor . 

• • • | fcijV/UO • O * 

1 A7Q qq 

Mill work. 

• • • A) jfc 1 O • t/O 

A090 £A 

Carpenter work. 9*10000 

Glass & Glazing. 

• . . —, J . vu 

^1 g 1 9 

Sheet metal and Galvanized iron. 

• • • uIO.lo 

463 6g 

Electrical work . 

• • • iv/tl • uo 

QAG CIA 

Heating . . i Sno™ 

Roofing . 

■ . • l,Ut 1 L> . OU 

09£ 90 

Hardware . 

• • • LoO . ZU 

A QA AQ 

Mosaic . . ™ 

Plastering. 

• • • 1,U1U . io 

9 077 AO 

Painting. 

* • • Li y O If# On/ 

1111 (\A 

Floor Felt . 

* ji-Ll . V/*! 

1 OO OA 

Mantels . oo/» * ai 

Gas Fixtures. ... qm'/Z 

Papering.. 2$-2? 

Gas Range- . oai ’ Ja 

Letter Boxes and Speaking tubes. 

Lettering . 

•• 6V1.UU 

187.04 

AQ OQ 

Builder’s Profit 10% 

• • . Zo 

$ 44 , 366.11 

4 436 61 

Architect’s fee 6 % .. 

. . 0:,4:O0 . Ol 

$ 48,802 . 72 

9 Q9Q i a 

l 

• • ZjJZo • 11) 

$ 51,730 . 88 ” 


,^ U n GH te ^ ified that he was the owner of parcel 13 

190nhpn h h« V Jr m J,?;u partment ] House > and had been such since 
1904 when he bought the ground and constructed the building 
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that prior to that time lie had been a brick manufacturer 

44 and contractor at Salisbury Maryland; that he was a man- 

<t t ) ufl ‘ c | ',' rer of bn( ' k U P to 1 90 7, having in the meantime con- 

Lr ( "° h T f,partmc ; nt The imperial, on Columbia Road, 

three times as large as the \\ lcomico, about twice as large in num- 

ber o rooms (Rec .4070); that he had prepared a statement show¬ 
ing the number of apartments in Wicomico and the rentals of 
same per month; that the gross rental for 1905 was $6,273.00 and 
he net $4,j/4; that the total rental for 1911 was $5,316.00’ but 
hat he could not .say as to the net rental for 1911, as he did not 
keep an accurate account for the last few years, the returns from 
the property being satisfactory; that his estimate as to expense for 
1 would lie about $900.00; that the reason for the decrease in 
rent was the unsettled condition in that territory over the agitation 
in Congress for several years looking toward the condemnation of 
the property; that he had an estimate of the cost of construction 
secured from bids of subcontractors which estimate he had sub¬ 
mitted to 1 homas \\. Smith, when he borrowed money and put a 
first mortgage on the property; that these were the actual figures 
submitted by the contractors and amounted to $42,500 00 with no 
allowance for a contractor’s fees; that he closed contracts with some 

" ,i i •“ “J"! , lt ' 1 ,e ' having had experience as a contractor 
and builder had done some of the work himself, such as carpenter’s 
work and plastering; that he had been unable to find all of the 
receipted bills for the work and materials; that the receipted bills 
in many instances showed that larger amounts had been expended 
than called for bv the estimate made up from the contractors’ bids 
this being for the reason that many changes were made looking 
toward converting the building into a hotel; that he had 
46 ««««» » KT en * many extras and that Mr. Smith’s estimate did 

.i i ,nolu, \ e me®; that »n the construction he had arranged 
desired* dl " S 80 that he cou d rea<lil . v turn it into a hotel, if he so 

(Witness excused temporarily.) 

James L. Parsons being recalled, testified that his estimate of the 
cost of reproducing the \\ lcomico Apartment House did not in¬ 
clude all the extras testified to by witness Arthur I. Smith • that the 
- extras not mentioned in his estimate was $1,900.00- 
that the installing of these extras would not cost any more if done 
during the course of construction, without the necessity of tearing 
down a part of the building ; that bank sand, if such was used in the 
building, if washed clean of clay is better than river sand, and that 

affect* the 'stability*of the ? wa 1 1° F % ° f *" in thickness wiU not 
Cross-examination: 

Witness again testified that the extras amounting to $1900. were 
not included in his estimate of the cost of reproducing the build¬ 
ing according to plans and specifications, nor in his list of extras, 
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80 f :1900 > lf the !t«ms were incorporated into the buildine 

and worth the amount shown in the specifications, should be added 
to his est jmate, because he did not include these items; that when 
e inspected the building he had with him a copy of the plans and 
specifications and a list of the extras concerning which he had 
previously testified; that he had given credit for the plastering 

fitter ° f tha ; th * re had an P S 

was conducted * and material the building 

46 TViVinS* i5f tided that he had been a resident of the 

yistnct of Columbia for a good many years • that hp nwn« 1 

and had bought and sold real estate all over the city; that he owned 

fift\ -four acres east of the Capitol, property on F Street 7th Strpot 

i 8 m hf I,H iLn in STttJl wK 

r ‘- he Willard < ‘he Riggs, the National; 

tlmt he had had hotel experience in Pennsylvania, Buffalo and 

Thousand Islands. At this point The Commission conoid the 

uitness qiiahhcation as an expert on hotels and real estate Witness 

further testified that he had gone over the Wicomico Apartment 

House property partially, not altogether” (Rec. 4108) and made 

an examination, and had also ascertained the size of the bt ‘Trom 

the owner (Rec 4108); I own two or three apartment houses I 

hmrxe'Tper 4VIOwi 4 * 109) a " d ne , Ver ^modeled any apartment 
house (Rec. 4110) that assuming that $10,000.00 were spent on 

mTfPfh an<3 j e ? C 7? e ' ng and improving the building, from seven 
to ten thousand dollars a year would be a fair rentalvalue for the 

property for hotel purposes, if properly supervised; that he owned 
three apartment houses and that he was familiar with construction 
and remodelling work, having built several hotels and dwellings 
and remodelled the Riggs house several times; that from what I 

d ,1UI 1' 1 ^ e< ‘ d “V) ‘he Wicomico could be practically 
remode e*! into a hotel, and that $10,000.00 would do th e P necessary 
remodelling that m his opinion, assuming this amount should have 
been spent the value of the whole property would be from sixtv 
to seventy-thousand dollar; but “before I could say anything more 
definite, I would like to go through and see how it could be 
47 cut up and how the rooms could be arranged. With' just a 
„. • su P erfic ! aI . examination you could hardly tell.” (Rec. 4111 ) 

1 hat in his opinion the basement could be very nicely arranged for 
a bar, gnll room, billiard room and office adjuncts to a hotel* that 
its maximum value for hotel purposes would 'be $70,000.00 and the 

minimum $80,000.00; that the property was a pretty fair location 
for a note!. 


Cross-examination: 

Witness testified that he did not examine the plans at all (Rec. 
4H2) but the building itself, and that his estimate was general- 
that in his opinion it was possible to remodel the building for hotel’ 
purposes under the present health regulations; that this building 
if remodeled as suggested could be compared with the Nationaf 
4—2485a ' 
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since continuously; that the business of the Metropolitan Hotel had 
been better since the Station was removed than it was before; 

51 that the last year was the best year the hotel had had since 
his connection with it, best both as to volume and quality 

of business; that he had lived at the Wicomico Apartment House 
for four years; that in his opinion the building could be adapted 
for hotel purposes by cutting down the west terrace to a level with 
the side walk and putting the offices, bar, and billiard rooms in the 
basement, and then taking out the center wall on each of the floors 
so as to make the halls wide, with an entrance to each room from 
the hall. After which the following took place: 

“The Chairman: But this witness is brought here, and his onlv 
qualification so far as has been disclosed to testify as to this Wi¬ 
comico house and its value for hotel purposes is his experience he 
has gained as auditor of the Metropolitan Hotel. When we come to 
cross examine him as to what that experience has been he is unable 
to tell us. except he has merelv held the office of auditor” (Rec. 
42684). ‘ 

Cross-examination: 

That a change in the management of the Metropolitan Hotel 
occurred in July, 1900. and that about $70,000.00 had been spent 
in improving the property; that prior to making the changes the 
hotel had not been closed; that the transient trade outnumbered the 
tourists’ trade. 

Hugh J. Phillips, lieing recalled, testified that he had planned 
his property, the Wicomico Apartment House so that he could 
readily turn it into a hotel if he so desired: that he had put in the 
plumbing in advance so as to be able to change it and put in an 
elevator; that sometime after the Union Station was erected there 
was agitation with reference to putting up the Lincoln 

52 Memorial somewhere in the section of his propertv. and con¬ 
sequently he let the matter of remodeling the building into 

a hotel drop until something definite was done; that there had been 
several bills introduced in Congress before the present action was 
taken. 


Cross-examination: 

M itne«s testified that he purchased the property the latter part of 
1908, or the winter of 1904. Whereupon witness was asked the fol¬ 
lowing questions; 

“Q. What did you pay per foot for it?” 

To which ouestion the attornev for the propertv owner interposed 
obiection. The objection was overruled and the commission in- 
sisted upon an answer to the nuestiop. T n response thereto witness 
testified that he paid $8.500 00 cash for the piece of ground. Wit- 
ness fiirther testified that there ivere sixteen apartments in the huild- 
m<r: that as he had stated on.previous examination he had carried 
many of the bills and receipt 5 in connection with the construction 
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of the building when he was located in Birmingham, and the«e had 

iTore recite ’Sf* » f r rel,aire of ^ building wTre no 

19tr. , m H ?Q i f" 1 ?k 5 ’ hut , ' ! e Ite,ns g' ven as gross rentals for 
! ? nd 1911 show the rental that would have been received had 

was nr^ t ieX V no lI r C,e f’ bUt ‘ hat the u va( ? nries "'ere few; that there 
SiKl no re , nt “ arrears; that he did not let the rent get 
!™i, that he used soft coal the year round and furnished the 
enants with hot water in the summer; that as to the openings in the 
party walls he secured the written consent of the adjoining property 
f ’". d deposited them in the Building Inspector’s Offiee^nil 
that in return for and consent he did some underpinning; that for 
the >ear 1908 the coal bill averaged .$14.00 per year to each 

53 apar ifZ t; that f0 [ 'f* I)ecem ber and January the average 
.... "as $500 per month for each apartment; that repairs for the 
building per year did not run over $100.00. ' ‘ e 

Testimony on Behalf of the United States. 

John Ritchie testified that he was Chief Clerk in the Buildin.r 
Department of the District of Columbia; that he was in charge ,f 

b ® f T” d d ° cume . n ‘f Rowing permits and other matters pertain 
ing o the erection of buildings, and that he had the papers in con- 
nection with the Wicomico Apartment House; that there was no 

TtH 0 n k y m-* he rec< ? rd , fo r (l . le openings in the north and south wall 
of the building on the building line: that the plans were exactly the 

ones submitted to the Building Inspector’s office when permission 
was asked to construct the building. ^ 

Cross-examination: 

Witness testified that in saying that the north wall was a partv 
wall he judged from the Builder’s Plat and the application on which 
the permit was issued; that the signature of Mr. Phillips did not 
appear the same on the application and the builder’s plat- that if it 
was desired to put in openings while the building was in the course 
of construction it would only be necessary to file the written con- 
seiit of the adjoining property owners; that he had no evidence 
hat the consent was gotten from the adjacent owners bv the builder 
' dthe . ^Y 10X) ! ra .?j: *bat the application showed that the estimated 
$45 000 00 bul dmg at the 11 me the Permits were granted was 

54 Cross-examination: 

» 

■ ^-r hi11 ?* testified he purchased land in latter part of 1903 or 
i“ 4994 and P u . rc basefl all at one time (Rec. 4271) and he paid 
$3,500 for the piece of ground (Rec. 4280). 

Hugh J. Phillips, being recalled, testified that the plans and 
specifications submitted to the Building Inspector’s Office, when he 
applied for a permit to construct the Wicomico did not show anv 

proposed opening over the building line, either on the north or oh 
the south. 
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Edward Kern testified that lie had inspected the Wicomico 
Apartment House, parcel 13, 225 New Jersey Avenue; that he had 
estimated the cost to reproduce the building as he found it at 
$42,082.00; that he had deducted $1,682.00 for depreciation, leaving 
the present sound value at $40,400.00; that he cubed the building 
and found that it cubed 168,000 feet, at 25 cents a foot amounting 
to $42,000. 

(The detailed estimate is attached hereto.) 

W itness testified further that as to condition the paper was not in 
very good order, a good many of the blind- were off, the doors and 
miters had shrunk some and that a portion of the stairwav rail was 
loose. • 

Cross-examination: 

W itness testified that he had formerly been in the Building In¬ 
spector’s Office, but not within ten years; that he did building nearly 
twenty years ago, before going into the inspector’s office; that he 
had never built an apartment house or hotel; that he had built, 
mostly dwellings; that for the past seven years “I have been on the 
elimination of grade crossings estimating the value of build- 
55 mgs”; that he had not been actively engaged in building 
for ten years; that in estimating the brick work he had fixed 
the price for laying ordinary brick at $17.00 per thousand; that the 
condition of all the work with the exception of those parts hereto¬ 
fore mentioned was good; that in making his estimate of $520.00 
for excavating he based it on the assumption that the ground was 
on the level, and that if there had been a hill there would have been 
additional expense. 

The following estimate by Edward Kern is copied from the 
record: 

“(The list referred to was received in evidence, marked “Kern 
Exhibit No. 1, Parcel 13, Square 634”, and is in words and figures 
following, to-wit:) 

“Parcel No. 13—225 N. J. Ave. The Wicomico. 


Survey, permits, leads, retaining wall & sodding. $250.00 

Excavate . 520.00 

Concrete. 660.00 

Brick work. 7,300.00 

Stone work...*. 1,195.00 

Lumber . 1,785.00 

Mill work.,.. 3,270.00 

Carpenter work.. 5,000.00 

Stairs . 750.00 

Plastering . 2,500.00 

Painting. 1,030.00 

Plumbing and gas.fitting . 3,700.00 

Slag roof. 200.00 

Hardware... 500.00 

Iron work . 1,430.00 

Gas fixtures. 750.00 
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Gas ranges. 255.00 

Heating . 2,000.00 

Mantels and tiling. 1,750.00 

Galvanized iron. 340.00 

W all paper. 500 Oft 

Electric Wiring, tubes and bells. . . . . . . 750.00 


10% profit 


$36,435.00 
3,643.00 


Architect 5% 


$40,078.00 
2,004.00 


$42,082.00 
1,682.00 


Sound Value. $40,400.00” 

56 Morris Hacker testified that'he was inspector of buildings 

of the District of Columbia; that he would not be willing to 
pass plans for the reconstruction of the Wicomico into a hotel unless 
greater air shafts were provided; that if the openings on the north 
and south side- of the building were closed, the rooms deriving their 
light therefrom would not be in compliance with the building regu¬ 
lations, according to sections 33 and 35; that in his opinion under 
these sections lie would have to refuse a permit for the remodeling 
of this building into a hotel by widening the halls and putting in 
an elevator unless shown by legal authorities that his interpretation 
of the regulation was incorrect; that under the plan and specifica- 

t l° n ? °-i b . ulldin g he would refuse a permit for the remodeling of 
t ie building into a hotel for the reason that the enclosed courts were 
too small for the purposes of light and ventilation for room used 
for habitation. 

Cross-examination: 

Witness testified that he would permit the removal of the parti¬ 
tion, not a bearing partition, and that the present halls were too 
narrow; and that he would not refuse a permit for putting an ele¬ 
vator in the building, but that he would refuse a permit to convert 
the apartment house into a hotel; that before a hotel license is 
granted he would have to certify to the assessors that the building 
complied with the law and was erected according to building regula¬ 
tions ; that he did not inspect the building personally; that the regu¬ 
lations require less light and ventilation for a hotel than for an 
apartment house; that if the building were rebuilt it would 
57 have to be fireproof throughout; that only 75% of the lot 
could be utilized by the actual building under present regu¬ 
lation ; that while the record of his office did not disclose anv con- 
sent for the openings in the north and south walls, he was positively 
satisfied that the Department did know that the windows were to be 
placed there, and that consent was procured from the adjoining 
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owners; that his Department was only interested to see that the 
proper consent was given; that in order to change the building into 
a hotel a right to the opening must be shown on the adjoining prop- 
erty; that if the building were totally destroyed he would not grant 
a permit to rebuild unless the plans showed a larger court area, but 
that if it were a matter of repair he would issue the permit; that if 
light could be provided from the alley at the east of the building and 
from New Jersey Avenue on the front, then he would grant the 
}>ermit as regards light, and if the spaces in the adjoining Court 
were used for other than sleeping purposes, then that would not be 
an objectionable feature. 

Edward P. Schwartz testified that he was familiar with Parcel 
13, the Wicomico Apartment House property, having examined it 
carefully; that, in his opinion, the fair market value of the parcel 
as a whole was $40,561.82; that he valued the land at $2.00 per foot, 
amounting to $6,561.82, and the improvements at $40,000.00, that 
this was the market value; that the apartment house was in fairly 
good condition and that its desirability for apartment house pur¬ 
poses was quite good. 

Cross-examination: 

Witness testified that the following, in his opinion, pro- 
58 perly defined market value: “The market value is what that 
building would bring if offered for sale to one who was not 
obliged to purchase from one who was not obliged to sell.” Witness 
testified further that he did not base his opinion as to market value 
on what it would cost to build it; that* in his opinion the building 
could be built- for $40,000.00; that the building was worth what it 
cost to build it, if economically constructed. 

Edward P. Schwartz testified that he had inspected the Wicomico 
Apartment house; that its fair market value for land and building 
is $46,561.82, and that the land is worth $2.00 per foot, the improve¬ 
ments alone $40,000. 

W illiam B. Turpin testified that he had inspected the W icomico 
Apartment House, 225 New Jersey Avenue, Parcel 13; that his ap¬ 
praisement of the value of the property as a whole was $47,580.00, 
that his valuation of the land was $2.00 per foot, or $6,560.00, and 
that he valued the improvements at $41,000.00; that this was the 
market value; that he considered the design of the building very 
faulty, and that it occupied more of the ground than is desirable 
from a real estate point of view; that it was not fireproof and that 
the halls were dark and narrow. ' 

Cross-examination: 

Witness testified that he and witness Schwartz went to the build¬ 
ing together, but that they did not discuss values; that at the pres¬ 
ent time the building was fairly well lighted and well ventilated: 
that if it were a certainty that the building would alwavs have a 
decent amount of light he would add $5,000 or $6,000 to his esti¬ 
mate of the market value. 
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Hu OH J Phillips, being recalled, testified that he, as 
owner, held the Wicomico Apartment House property as an 

$60 OOOOO^ 1118111 at and that he considered it worth 

W hereupon, upon consideration of all the evidence the Commis¬ 
sioners appointed to appraise the values of the ground and improve- 

S“$ to ** takel .' in th - e above entitled cause, including 

arcel 13, known as premises 225 New Jersey Avenue, reached a 
decision and rendered a verdict in writing to this Honorable Court 
hnding with respect to said Parcel 13, as follows: 

“Parcel No. 13. 

• appraise the value of the fee simple of the premises included 
in this parcel, containing three thousand two hundred eighty and 
ninety one one-hundredths square feet, at fifty thousand 'eight 

Hugh 6 ! PhiHi tW ° < °, 1 )! arS a , nd sevent - v ,hree "cents $50,842J3 
Hugh J. Phillips was the only person appearing before the Com¬ 
mission claiming the ownership of the title to lid fee simple/’ 

i. T d»-fSrs; 22 

'“'•'•'•re .ppoinw .. iif'jrt- 

In the Supreme Court of the District of Columbia, Holding a 

District Court. 6 

j 

No. 967. 

In re Condemnation of Squares 634 and 685 in the fStv <v f w i. 

60 proposed tThf condemne'l’’! ™ 'thesepli^i ^ pr f 6r ^ 

Washington, DTc., according atfiK. 8 1 4 In the of 
according to the official plan of the City 

this respondent moves that said fin Hi no- r 111 # 1011 * D. C., and 

be set aside and vacated, 

reasons, namely: <emea for the following 

1. Because said award is unreasonable and unjust 
~. Because the amount awarded hv tfip • • 

value of said parcel is grossly inademmtp . ominis sion as the fair 

appear from the testimony taken before said^^ a f n ? unt > 83 will 
herein. y ° etore said Commission and filed 

5—2485a _ 
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e said appraisement and award so far as this respondent 
l, is based upon palpable ana manifest mistake upon 


3. Because 

is concerned, _ 

the part of said Commission. 

4. Because the Commission excluded certain testimony of I. N. 
Cole offered by the exceptant as to the rental value of the property 
of the exceptant as a hotel and referred to here or consider the 
same to the prejudice of exceptant. 

5. Because the Commissioners by suggestion in the nature of a 
threat against the exceptant necessitated and required that exceptant 
should testify before the said Commission as to the purchase price 
of the real estate owned by exceptant more than seven vears prior 
to the hearing before the said Commission to the prejudice and 
injury of the exceptant. 

This exceptant further says that pursuant to the provisions 
hi of Section 487 of the Code of Law, for the District of Colum¬ 
bia, he is dissatisfied with the award of said Commission and 
demands under said Section that the Marshal of the District of 
Columbia shall summon a jury of <even disinterested men, as in 
said Code provided, to appraise again the value of the ground and 
improvement thereon of this exceptant in these proceedings taken 

McNEILL & MoNEILL, 
Attorney for Hugh J. Phillips.” 

I hut thereupon upon consideration of the said verdict and Ex- 
r epfant thereto, Honorable Job Barnard, Justice, holding this Hon¬ 
orable Court did in open court refuse to allow the said exceptions 
but overruled and rejected the same and confirmed in all respects 
he verdict of the Jury aforesaid, all of which appears of record in 
this Honorable Court, to which overruling of the said Exceptions 
and to the confirmation by the Court of the verdict of the Commis¬ 
sion aforesaid, appellant duly excepted In open court in apt time 
and the same was duly noted upon the minutes of the Court, and 
noted his appeal to this Court and thereupon in due time and bv 
permission of Court filed his appeal liond in the sum of One Hun- 
< red ollars ($100.00) and had the same approved bv the Court 

I he aforegoing contains the statement of all the facts and evi¬ 
dence necessary to explain the bearings of the rulings upon the 
issue and questions involved. All the aforegoing proceedings were 

had, and all the exceptions hereinbefore mentioned, were noted in 
open Court. 1,1 

After noting the said exceptions, hereinbefore set forth, and mak- 
fi9 m £ u' the ? jne ’ a J nd eaeh of them, a part of the record 

rnneLT al * > . made . 3 pilrt h . ereof ’ and in order that the 
r ^ appellant may have his case reviewed on appeal bv the proper 

Court, the Court signs this Bill 6f Exceptions, to have the rame 

force and efiect as if each and every of the said exceptions had been 

A D 8l 1912 gned and S6a ed ' n °"' for then ’ this 18th da . v of October, 

JOB BARNARD, Justice . 
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Assignment of Errors. 

Filed October 18, 1912. 

******* 

The contestant in this action in connection with his appeal here¬ 
tofore noted in open Court on the — day of-1912, makes the 

following assignments of errors, which he avers occurred upon the 
trial of said cause, to-wit: 

1. The Court erred in its refusal to overrule the award of the 
Commission, which award is unjust and unreasonable. 

2. The Court erred in its approval of the amount awarded by the 
Commission as the fair value of said parcel, the said amount being 
grossly inadequate, as will appear from the testimony taken before 
said Commission as filed herein. 

3. The Court erred in its refusal to overrule said appraisement 
and award, because the same, so far as this contestant is concerned, 
is based upon palpable and manifest mistake upon the part of said 
Commission. 

4. The Court erred in its approval of the award of said Com- 
b3 mission, wherein the Commission excluded said testimony of 

I. N. Cole, offered by the exceptant as to the rental value 
of the property of the exceptant as a hotel, and refused to hear or 
consider the same, to the prejudice of the exceptant. 

5. The Court erred in its approval of the award, wherein the Com¬ 
mission by suggestion in the nature of a threat against the ex¬ 
ceptant necessitated and required the exceptant to testify before said 
Commission, as to the purchase price of the real estate owned by 
exceptant, and sought to be condemned in this proceeding, more 
than seven years prior to the hearing before the said Commission, 
to the prejudice and injury of exceptant. 

6. The Court erred in its refusal to grant an order directing the 
Marshal of the District of Columbia to summon a Jury of seven 

men to appraise again the value of the ground and 
improvements of the exceptant, as provided in Section 487 of the 
Code of Law for the District of Columbia. 

Wherefore the exceptant prays that the judgment of the Supreme 
Court be reversed. 

McNEILL & McNEILL, 

Attorneys for Exceptant. 

Directions to Clerk for Preparation of Transcript of Record. 

Filed October 22, 1912. 

******* 

Clerk of the Supreme Court of the District of Columbia. 

Sir: Please include in the transcript for the Court of Ad- 
64 peals the following: ^ 

1. Petition filed August 3, 1911. 

2. Instructions to Commissioners filed November 4, 1911. 

3. That portion of the report and award of the Commissioners 
relating to parcel 13 in Square 634. 



36 


HUGH J. PHILLIPS VS. UNITED STATES. 


4. Order confirming award filed June 7, 1912. 

5. Appeal by Hugh J. Phillips from said award. 

6. Bill of Exceptions. 

7. Appeal Bond. 

8. Assignment of Errors. 

9. This Designation. 

Very truly yours, 

McNEILL & McNEILL, 

Attorneys for Appellant. 

Order Extending Time. 

Filed October 30, 1912. 

******* 

This cause coming on to be heard upon motion of counsel for 
Hugh J. Phillips, owner of Parcel No. 13 herein, and it appearing 
to the Court that an agreed Bill of Exceptions was duly submitted 
to this Court and approved on the 18 day of October 1912, but 
that no appropriate order of the Court had been passed extending 
the time for the filing of the Transcript of Record in the case, os 
required by law and the rules of the Court: 

65 It is this 30th day of October 1912, ordered by the Court 
that the time for filing said Transcript of ‘Record be and 

the same is hereby extended to November 30, 1912, Nunc Pro Tunc. 

JOB BARNARD, Justice. 

I consent hereto. 

R. T. STRICKLAND, 

Attorney for United States. 

66 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
65, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 967 District Court, en¬ 
titled In the matter of the condemnation of Squares numbered 634 
and 685, in the City of Washington, in the District of Columbia, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 25th day of November, 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2485. Hugh J. Phillips, appellant, vs. United States. Court of 
Appeals, District of Columbia. Filed Nov. 29, 1912. Henry W. 
Hodges, clerk. 
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IN THE 


Court of Appeals, District of Columbia 


January Term, 1913. 

No. 2485 


Hugh J. Phillips, Appellant , 

vs. 

United States of America. 


BRIEF ON BEHALF OF APPELLANT 

I. 

STATEMENT OF THE CASE 

This is an appeal by Hugh J. Phillips from an order 
and judgment of the Supreme Court of the District of 
Columbia, confirming the verdict and assessment of a 
commission appointed to condemn certain real estate of 
the appellant for the use of the United States, for the 
enlargement of the Capitol Grounds. 

The proceedings in the court below were begun by a 
petition filed on behalf of the United States to condemn. 
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among other property, the property of the appellant, call¬ 
ed for convenience Parcel 13, located on New Jersey 
Avenue, near the Capitol grounds and known as No. 
225 New Jersey Avenue, Northwest, and designated as 
the Wicomico Apartment House property, improved by 
the Wicomico Apartment House. 

The petition of the United States, asking for the con- 
demnation of this property for public use sets forth the 
right of the United States to condemn the same, under 

r 

the terms of Acts of Congress approved June 25, 1910 
(H. R. 25552), 36th Stat. at Large 738; March 4, 1911 
(36th Stat. L. 1414) and the Act of August 30, 1890, 
26th Stat. at Large, 412. 

Under the provisions of these Acts a Commission was 
appointed by the Supreme Court of the District of Col¬ 
umbia and qualified and proceeded to assess the value of 
the appellant’s property and fixed the same at $50,842.73. 
Exceptions to this award were duly filed and overruled 
and the award confirmed on June 7, 1912, from which 

order of confirmation the present appeal is prosecuted. 

• 

-o- 

II. 

ASSIGNMENT OF ERROR 

1. The court erred in its refusal to overrule the award 
of the Commission, which award is unjust and unreason¬ 
able. 


2. The court erred in its approval of the amount 
awarded by the Commission as the fair value of said 



parcel, the said amount being grossly inadequate, as will 

appear from the testimony taken before said Commission 
as filed herein. 

3. The court erred in its refusal to overrule said ap¬ 
praisement and award, because the same, so far as this 
contestant is concerned, is based upon palpable and mani¬ 
fest mistake upon the part of said Commission. 

4. The court erred in its approval of the award of 
said Commission, wherein the Commission excluded said 
testimony of I. N. Cole, offered by the exceptant as to 
the rental value of the property of the exceptant as a 
hotel, and refused to hear or consider the same, to the 
prejudice of the exceptant. 

5. The court erred in its approval of the award, 
because the Commission, by suggestion, in the nature of 
a threat, against the exceptant, necessitated and required 
the exceptant to testify before said Commission, as to 
the purchase price of the real estate owned by exceptant, 
and sought to be condemned in this proceeding, more than 
seven years prior to the hearing before the said Commis¬ 
sion, to the prejudice and injury of exceptant. 

6. The court erred in its refusal to grant an order di¬ 
recting the Marshal of the District of Columbia to sum¬ 
mon a jury of seven disinterested men to appraise again 
the value of the ground and improvements of the except¬ 
ant, as provided in Section 487 of the Code of Law for 
the District of Columbia. 




III. 


ARGUMENT 

We will discuss Assignments of Error Numbers 1 and 
2 together, because the unreasonableness and injustice of 
the award of the Commission, which we attack, is based 
upon its gross inadequacy. 


Description of the Building. 

This Parcel 13 was appraised by the Commission at 
$50,842.73. This property is of brick and stone con¬ 
struction, the interior trim of which is birch and quar¬ 
tered white oak and the exterior trim is Hummelstown 
brown stone on the base and mottled pressed brick above, 
with galvanized iron cornice. The building was built as 
an apartment house or hotel, contains 16 apartments, 
each apartment containing from two to six rooms, is 
excellently constructed and maintained in every way, 
easily and economically operated and as free from de¬ 
preciation as any building of its kind in the District of 
Columbia. The building has a height of four stories 
and basement; has been built between six and seven 
years; during the year 1905, prior to proceedings for 
condemnation, the net rental was $4774.00 and in 1911, 
pending the condemnation, the net rental was $3817.00. 


Value of Building as Established by Overwhelming 
Weight of the Ezndeitce. 

Testimony of Witness 'Arthur L. Smith :—(R. p. 20, 
21, 22, 23.) 
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It appeared from the evidence of this witness that he 
was the superintendent of construction on. the Wicomico 
Apartment House during a large portion of the construc¬ 
tion work; that he is a builder of the widest experience 
and skill; that he has been superintendent for the George 
A. Fuller Company and the United States Government 
on millions of dollars worth of work; that his expert 
qualifications as to cost are unquestioned. His estimate 
of the cost of the building, to reconstruct it, exclusive of 
builders’ profit and architects’ fees, was $44,366.11 and 
adding a ten percent builders’ profit would make $48,- 
802.72; adding six percent architects’ fees to the other 
amounts would make $51,730.81. Mr. Smith also tes¬ 
tified that there were put into the building, in addition 
to the things covered by the specifications, extras which 
were afterwards called for by amended specifications, 
costing Mr. Phillips $3,062.12, making a total cost of 

less depreciation of $700; giving 1 a present 
sound value of $54,093.00. 

Testimony of Witness James L. Parsons:—(R p 13 
14, 15.) 

The Commission very frankly stated, when Mr. Par¬ 
sons went on the stand, that there was nobody whose 
opinion they valued more highly. He estimated, accord¬ 
ing to the plans and specifications, the sound value of the 
building, including reasonable builders’ profit of ten per 
cent, to be $46,131.00; adding architects’ fees at six per 
cent would make it $48,889.00. He looked into the ques¬ 
tion of extras which Mr. Phillips had put into the build¬ 
ing and which were not covered by the specifications 
upon which he based his calculations, and examined the 
building in detail. These extras included plumbing, wir¬ 
ing, arrangements for hot water and ice water through 
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the building, and other items. He said the extras not 
figured by him in his estimate would amount to something 
between $2,000 and $3,000. That would raise his esti¬ 
mate of the present value of the building to about 
$51,900.00. The Commission stated very frankly that 
there was nobody in Washington whose opinion they 
would rather have, and yet, so far as we see it, they abso¬ 
lutely ignored it. 

Testimony of Witness Kern (R. p. 301) a zvitness for 
the Government :— 

Mr. Kern went on the stand and testified that he had 
not had any building experience for about ten years; he 
estimated the cost of the building, to erect, exclusive of 
builders’ profit and architects’ fees, as $36,435.00; in 
his estimate he included no charge for survey, permit, 
lease, retaining wall and sodding, no charge for surveys, 
bond, insurance, superintendence, watchman, or filling the 
old well, which it was testified was on the ground and 
had to be filled at an expense of $296.80; and no charge 
for repairing the east or north wall footings. He in¬ 
cluded nothing for glass and glazing. He included in 
his estimate nothing for mosaic, which cost $1,610.00. 
He included nothing for painting and nothing for a cer¬ 
tain number of mantels and letter boxes and speaking 
tubes, etc., which items were about $1100.00. In other 
words, Mr. Kern’s estimate left out of consideration 
altogether the cost to the builder of items which amount¬ 
ed to near $10,000.00, and had he added the items which 
he failed to consider, his estimate would have been just 
about the same as Mr. Parsons’. 

Even according to the Government’s own witness, by 
whom at least they might be willing to be bound, the 
building was worth at the time of this condemnation 
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about $50,000. He said the depreciation amounted to 
$1682.00, which would have given us $48,318.00. 

The above testimony is all that was submitted to the 
Commission as to the value of the building, except the 
further testimony of Hugh J. Phillips (R. p. 24) and 
O. G. Staples, (R. p. 25) both of whom testified that 
building and ground were worth from sixty to sei’enty- 
thousand dollars . But, in spite of all the above testi¬ 
mony, not a syllable of which was substantially contra¬ 
dicted, the Commission returned a finding in this case 
to the effect that the building was worth only 
$41,000.00. The balance of the award was for 
the ground, so this award for the building is found to be 
$13,000 less than the testimony of Arthur L. Smith, 
$19,000.00 less than the testimony of H. J. Phillips and 
O. G. Staples, and $10,900 less than the valuation placed 
upon the property by James L. Parsons; more aggra¬ 
vating still is the fact that the award was $7,400.00 less 
than the valuation put upon it by the Government’s own 
witness, Mr. Kern, if to his valuation is added the extras 
which were not included by him in his estimate. The 
gross estimate made by him footed $40,400.00 (R. p. 31) 
and yet, in spite of all this evidence, confirmatory and 
corroborative, one witness of the other, and in spite of 
the fact that this appellant was an unwilling party to 
this suit and giving up an excellent investment which he 
wished to hold indefinitely, his award is scaled to such 
a degree as to make it an act of gross unfairness and in¬ 
justice, which this Court should consider as reversible 
error by the court below. 

Value of Ground. 

The tract of real estate upon which the above improve¬ 
ments were located contains 3280.91 feet. The Com- 
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mission awarded appellant $3.00 per square foot for the 
ground or $9,842.73. 

The testimony as to this ground value is conflicting 
but we maintain that the weight of the evidence should 
have given appellant $4.00 per square foot. 

Testimony A. C. Houghton, (R. p. 18). 

Testimony O. G. Staples (R. p. 25). 

Testimony C. F. Wallroff (R. p. 26). 

Testimony L. L. Apple (R. p. 27). 

Each of these witnesses testified that the real estate 
was worth from $4.00 to $4.50 per square foot, but the 
Commission refused to accept or credit this testimony 
and allowed only $3.00 per square foot. 


Income of Property. 

As appears above, the net income for the Wicomico 
Apartment House during the year 1905, prior to these 
proceedings for condemnation having been instituted or 
agitated, was $4774.00, or five percent on more than 
$92,000; during the year 1911 this income was reduced 
to $3817.00, according to the evidence, because of the 
agitation of condemnation proceedings, thus rendering 
permanent tenure of the apartments uncertain, but not¬ 
withstanding this uncertainly the Apartment House pro¬ 
duced more than five percent upon a valuation of $75,000. 
It is well known that improved real estate which yields 
a net income of five percent is considered by real estate 
people a good investment and that the capitalization on 
five percent is considered reasonable, but notwithstanding 
these facts, which were uncontradicted, the Commission 
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reduced the value of the property to a point where the 
net income for 1905 would be more than nine 
percent upon the amount awarded and for 1911 
nearly eight percent. The Commission ignored the 
testimony which shows (R. p. 25) that this 
building was especially designed and adapted for use as 
a hotel and that as such it had special value, to-wit: 
$70,000, and would rent to fine advantage as such, to-wit: 
$10,000 a year, an amount equal to nearly 20 percent 
upon the sum awarded by the Commission. All these cal¬ 
culations, which are uncontradicted in the record, show 
that the award of the Commission was so grossly in¬ 
adequate as to be reversible error. 

Assignment of Error No. 3. 

The appellant insists upon this assignment of error 
upon the ground that the argument as to assignments 
Numbers 1 and 2 conclusively shows that the Commis¬ 
sion acted upon a misapprehension of the facts estab¬ 
lished, or upon a mistaken judgment as to their weight 
and effect. 

Assignment of Error No. 4. 

% 

/ 

In excluding the testimony of appellant’s witness, 
I. N. C. Cole, the Commission clearly violated one of 
the fundamental rules of evidence and the court below' 
committed error in not so holding. (R. 16). 

% 

This witness offered to testify to facts which were 
important, wdiich were allowed by the agreed instruc¬ 
tions, and which he was competent to testify upon, by 
reason of his special experience as a hotel operator in 










the immediate vicinity of appellants’ property, but his 
testimony was excluded, and this exclusion approved by 
the court below. (Charge No. 2. R. p. 7.) 

Assignment of Error No. 5. 

The printed record does not bring forward fully the 
testimony upon which the Assignment of Error No. 5 
is based, (R. p. 28) but we desire to call the court’s at¬ 
tention to the typewritten testimony in the original case 
upon this point, appearing in the stenographer’s notes. 
This testimony and the court’s action requiring the same 
seems to appellant to have been serious infringement 
upon his rights and to have created unwarranted preju¬ 
dice against him. 

I he testimony elicited, we maintain, was not com¬ 
petent under the instructions of the court, was not en¬ 
lightening to the Commission, but was the cause and 
occasion of prejudice against the property of the appell¬ 
ant by the Commission and appellant contends that, be¬ 
cause of such gross prejudice, the award of the Com¬ 
mission should be set aside. 


Assignment of Error No. 6. 

This assignment of error is in the following language: 

“The court erred in its refusal to grant an 
order directing the Marshal of the District of 
Columbia to summon a jury of seven disinterest¬ 
ed men to appraise again the value of the ground 
and improvements of the exceptant, as provided 
in Section 487 of the Code of Law for the Dis¬ 
trict of Columbia.” (R. p. 35). 
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Sect.cn 48/ of the Code of Law for the District of 
Columb.a » a part of Chapter 15 of the Code, which 
sa,d chapter provides the method and rule for condemna¬ 
tion of land for public use in the District of Columbia: 

his chapter states the fundamental requirements pro- 
vided in all cases of condemnation of land in the District 
of Columbia for public use, not covered by special stat¬ 
ute; its provisions are the basis of all such actions brought 
about in the usual way under the general right of eminent 

, i , we maintain 

that the provisions of the Code are controlling in this 

and m all condemnation cases, unless specially made non- 

apphcable by subsequent statute, or unless in conflict with 
subsequent statute. 

Under the Act of June 25, 1910 (36 Stat. L„ 378) 
authorizing the acquisition of the property of the appell¬ 
ant in this case, it is provided that the proceedings of 


“l ha i‘ j* ;n accordance with the provisions of 
tne Act of Congress approved August thirtieth 
eighteen hundred and ninety, providing a site for 
the enlargement of the Government Printing Of- 
ce (Statutes at Large, volume twenty-six. chap¬ 
ter eight hundred and thirty-seven). 

T - S :, c r 3 of said Act of Au S ust 30, 1890 (26 Stat. 
C. 412), among other things provides: 

. ,‘ The shal1 * * * appoint three cap¬ 
able and disinterested commissioners to appraise 

concerned 0 ” *** reSpeCtive interests of al1 P^sons 

There is nothing said in this Act with respect to the 
rights of property owners subsequent to an appraisement 
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of their property by the three Commissioners first ap¬ 
pointed for such purpose; there is no language in the 
Printing Office Act with respect to the appointment of 
new jurors for a further inquiry into the values of prop¬ 
erties to be condemned, and, conversely, there is no lan¬ 
guage which can be construed, as we see it, in any wise 
to limit the provisions of the Code with respect to future 
hearings before a new jury provided by the Code, upon 
dissatisfaction with the verdict of the first jury being 
expressed, nor is there anything in the Act in any wise 
destroying the right of appeal from any decision of a 
first jury or its confirmation by the presiding justice. 
Certainly it must be held by this Court that the Acts of 
June 25, 1910, and August 30, 1890, and the provisions 
of the Code, particularly Section 487, must all be con¬ 
strued together; the Code is the fundamental basis of 
law for the citizens of the District of Columbia, is passed 
as such by the Congress and is recognized as such by the 
citizens, and we respectfully urge that no case can be 
cited which would indicate that its terms and provisions 
can be rendered ineffective and inapplicable to this case; 
in fact, we think there are numerous cases in the District 
of Columbia, wherein the principles here contended for 
have been sustained by this court. 

Section 487 of the Code says if a property owner is 
dissatisfied with the appraisement of his property by a 
jury, that he may signify his dissatisfaction to the Court 
and ask and require a new jury. There is nothing in the 
Printing Office Act which says he cannot do these things, 
or which says that if he do them 1 , his acts are nugatory, 
foolish and useless. 

In the case of Brown vs. MacFarland, 19th Appeals, 
D„ C., 525, it appears that the Commissioners of the 
District of Columbia sought to extend and widen Sher- 
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man Avenue from Florida Avenue to Whitney Avenue, 
as provided by Section 5 of the Act of Congress of March 
3, 1899. The court holds that this Act must be construed 
together with the Provisions of Chapter 11 of the Re¬ 
vised Statutes applicable to proceedings under the Act 
of 1899, as follows:— 


“These several sections and provisions of Chap¬ 
ter 11 of the Revised Statutes must be construed 
as modified by and be made to harmonize with 
the provisions of the Act of March 3, 1899, so 
far as the mode of procedure is concerned; that 
is to say, as to the manner of summoning and or¬ 
ganizing the juries, the making up and return¬ 
ing of their verdicts, the rejection of the first 
verdict, and the summoning and proceeding of the 
second jury, and the final and conclusive effect 
of their verdict. The rejection of the verdict 
of the first jury of seven, upon dissatisfaction ex- 
t pressed by either of the parties concerned, ap¬ 
pears to be in the nature of an appeal from the 
decision of the jury of seven to a iurv of twelve ” 

(19th Appeals, D. C., 528.) 

Interpreting the Act of March 3, 1899, the court de¬ 
cides that the provisions of Chapter 11 of the Revised 
Statutes at Large of the District of Columbia must be 
considered and complied with and that the Court below 
committed error in not awarding a second jurv of twelve. 
We maintain that the principles laid down in that case 
apply with equal force and appropriateness in this case. 
The principles established by the Brown case and by the 
case of Todd vs. MacFarland, 20th Appeals, D. C., 176, 
are again confirmed by this Court in the case of Mac¬ 
Farland vs. Saunders, 25th Appeals, D. C., 438, and like¬ 
wise in the case of MacFarland vs. Elverson, 32nd Ap- * 
peals, D. C., 81, where it was held that Statutes providing 
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for the condemnation of property for public use must be 
construed strictly, and if doubts exist as to authority un¬ 
der such statute, such doubts must be resolved in favor 
of the property owner. 

Therefore, if there is any doubt in the mind of the 
Court as to whether or not the Code Section prevailed 
and required the granting by the Court below of a new 
jury of seven to appraise the property of the appellant, 
that doubt must be resolved in favor of the appellant, 
and the second jury awarded. This case last referred 
to approves the principle above contended for, that upon 
exceptions to a Commissioners’ report being filed by a 
property owner, that it is the duty of the trial Court to 
order another jury to reappraise the property. 

In a similar case in this court (Whitford vs. United 
States, No. 2476) the Government contends that Section 
487 of the Code does not apply to this case because of a 
provision in the Act of June 25, 1910, directing that nec¬ 
essary condemnation proceedings under the said Act of 
June 25, 1910, shall be in accordance with the provisions 
of the Printing Office Act. This section is as follows: 

“They shall be in accordance with the pro¬ 
visions of the Act of Congress approved August 
thirtieth, eighteen hundred and ninety, providing 
a site for the enlargement of the Government 
Printing Office. (Statutes at Large, volume 
twenty-six, chapter eight hundred and thirtv- 

Section 487 of the Code being the basic law of the 
District of Columbia for condemnation proceedings and 
otherwise and being in full effect at all times for the pro¬ 
tection of both the citizens and the Government, it can- 





not be argued that any portion of said Act lies dormant 
and useless, and if it is effective and binding upon all 
parties to litigation in the District of Columbia, it is bind¬ 
ing and effective in this case, unless the Act of June 25, 
1910, repeals or modifies it, and certainly it cannot be 
repealed or modified except by such apt language and in 
such definite terms as will indicate the extent of such 
modification or repeal, if any. 

We do not contend that the provisions of the Printing 
Office Act are inapplicable in this case, in view of the 
section of the Act of June 25, 1910, just quoted, but we 
contend that the Printing Office Act must be read and 
construed in connection with the existing law upon the 
subject of condemnation in the District of Columbia, 
to wit, Section 487 of the Code, and that all the rights 
guaranteed under said Printing Office Act and said Sec¬ 
tion 487 of the Code are available for the benefit of the 
appellant in this case. Had the Congress intended to 
make the said Section 487 of the Code inapplicable to 
this case and to deny to the appellant its benefits, it would 
have been a simple thing for the Congress to have said 
that the Printing Office Act in all of its terms, should be 
the exclusive and only law applicable in this case, and 
would have expressly provided that all law in conflict 
therewith should be considered amended or repealed so 
as not to conflict with the said Printing Office Act. By 
no other means could the said Code section have been 
invalidated for the purpose of this suit. 

Proceedings for condemnation can only be made effect¬ 
ive against a property holder, an involuntary party there¬ 
to, when every applicable provision of law has been 
strictly complied with by the Government, and all such 
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provisions of law must be strictly construed and enforced 
for the benefit of the property holder. In the Whitford 
case pending in this court, counsel for the United States, 
in his brief, on page 11, makes this observation: 

There is nothing in the Code of Law for the 
District of Columbia which could be taken as an 
amendment of the Act of August 30, 1890/’ 

Quite true, the Code of Law for the District of Col¬ 
umbia was not an amendment of the Printing Office Act, 
but a statement of the basic law upon which condemna¬ 
tion proceedings in the District of Columbia should be 
conducted and was more in the nature of a repeal of the 
Printing Office Act than an amendment thereto, and the 
provisions of the Printing Office Act are applicable to 
this case only because made so by the Act of June 25th, 
1910, under which Act this suit was brought and prose¬ 
cuted and certainly cannot be made applicable beyond its 
provisions and surely cannot be held *to repeal the pro¬ 
visions of the Code for the District of Columbia relating 
to this appellant’s right to appeal to the judgment of a 
second jury when dissatisfied with the first. 

In view of the above facts and the law as they exist 
today, we earnestly maintain that the verdict of the jury 
and the confirmation thereof by the court below should 
be set aside and held for naught and the relief prayed for 
by appellant awarded by this court. 

Respectfully submitted, 

McNeill & McNeill, 
Attorneys for appellant. 
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In the Court of Appeals of the District of Columbia. 

January Term, 1913. 


No. 2485. 


Hugh J. Phillips, appellant, 

vs. 

United States of America. 


BRIEF ON BEHALF OF APPELLEE. 


I. 

STATEMENT OF THE CASE. 

Congress in the act of June 25, 1910 (36 Stat. L., 
738), declared it to be the purpose of Congress “to 
ultimately acquire all of twelve squares of ground, 
together with the improvements thereon, in the Dis¬ 
trict of Columbia, for the purpose of the enlargement 
of the Capitol Grounds,” and the Vice President of 
the United States, the Speaker of the House of Rep¬ 
resentatives of the United States, and the Superin¬ 
tendent of the Capitol Building and Grounds were 
authorized and directed by said act to acquire said 
premises by purchase, condemnation, or otherwise, 
and to institute condemnation proceedings in order 
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to secure any or all of the land authorized to be 
acquired, and directed that should condemnation 
suits be necessary— 

they shall be in accordance with the provisions 
of the act of Congress approved August thir¬ 
tieth, eighteen hundred and ninety, providing 
a site for the enlargement of the Government 
Printing Office. (Statutes at Large, volume 
twenty-six, chapter eight hundred and thirty- 
seven.) 

The precise terms of said act of August 30, 1890, 
which have any bearing upon this case, after reciting 
in the event it should be necessary that a petition for 
condemnation, containing a particular description of 
the property to be condemned, should be filed in the 
Supreme Court of the District of Columbia, are: 

And thereupon the Supreme Court is author¬ 
ized and required to cite all such owners and 
all other persons interested to appear in said 
court at a time to be fixed by said court * * * 
to answer said petition * * * and the 
court shall thereupon proceed to appoint three 
capable and disinterested commissioners to ap¬ 
praise the value of the respective interests of 
all persons concerned in such lands. 

The act further provided that the commissioners 
should be sworn for the proper performance of their 
duties, should examine the premises to be condemned, 
hear the persons in interest who might appear, and 
return their appraisement of the value of the interests 
of all persons into court, and when such report shall 
have been confirmed by the court the President of the 
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United States should, if in his opinion the public in¬ 
terests require it, cause payment to be made to the 
respective persons entitled according to the judgment 
of the court. 

The act also provided— 

And hereafter, in all cases of the taking of 
property in the District of Columbia for public 
use, whether herein, heretofore, or hereafter 
authorized, the foregoing provisions as it 
respects the application by the proper officer 
to the Supreme Court of the District of Co¬ 
lumbia and the proceedings therein shall be 
as in the foregoing provisions declared. 

The Vice President of the United States, the ex- 
Speaker of the House of Representatives of the 
United States, and the Superintendent of the Capitol 
Building and Grounds, under the authority of said 
act of June 25, 1910, by letter of July 1, 1911, re¬ 
quested the Attorney General of the United States 
to institute and conduct a proceeding on behalf of 
the United States to acquire two of the twelve 
squares designated in said act of June 25, 1910, the 
same being squares 634 and 685, which were, for the 
convenience of the proceeding for condemnation, 
divided into separate and distinct parcels, one of 
which is parcel 13, situated in square 634, improved 
by premises No. 225 New Jersey Avenue NW., and 
designated as the “ Wicomico Apartment House.” 

Pursuant to said request contained in said letter of 
July 1, 1911, and under the direction of the Attorney 
General, a petition for condemnation of said two 



squares of land, together with the improvements 
thereon, was filed on August 3, 1911, containing a 
complete recital of said act of Congress approved 
June 25, 1910, and as “Exhibit No. 1,” a copy of 
said act of August 30, 1890, and a statement that 
“in conformity with the provisions of said acts of 
Congress petition was made for the condemnation 
of said squares numbered 634 and 685. 

The requirements of said act of August 30, 1890, 
were in all things strictly followed, both by the peti¬ 
tioner and the court, and three commissioners to 
appraise the value of said squares were appointed, 
to wit, George Truesdell, Michael I. Weller, and 
Thomas H. McKee, who, under instructions of the 
court, which instructions were approved by a large 
number of the attorneys representing the owners, 
proceeded to view the several parcels of land com¬ 
posing said squares and to hear testimony, both from 
the owners and the petitioner, as to the value of the 
several parcels of land, among which is that of the 
appellant, Hugh J. Phillips, who was represented 
before said commission by the firm of attorneys, 
McNeill & McNeill. 

The said commissioners appointed by the court, 
having completed their labors, returned into court on 
April 22, 1912, their report, which, as to parcel num¬ 
bered 13, in square 634, owned by the appellant, is 
as follows: 

We appraise the value of the owner of the 
fee simple of the premises included in this 
parcel, containing three thousand two hundred 






eighty and ninety-one hundredths square feet, 
at fifty thousand eight hundred and forty-two 
dollars and seventy-three cents ($50,842.73). 

Hugh J. Phillips was the only person ap¬ 
pearing before the commission claiming the 
ownership of the title to said fee simple. 

On May 16, 1912, the appellant filed his exceptions 
to said award, and after due deliberation by the 
learned judge below, on June 7, 1912, after an exten¬ 
sive hearing had been given to both sides—the peti¬ 
tioner and the owner—the exceptions filed by the 
appellant and all others were overruled on the ground 
that the same were not sufficient to set aside the 
award made by the commissioners, and the report of 
said commissioners was in all things confirmed, upon 
which the appellant filed an appeal to this court. 

II. 

ASSIGNMENT OF ERRORS. 

1. The court erred in its refusal to overrule the 
award of the commission, which award is unjust and 
unreasonable. 

2. The court erred in its approval.of the amount 
awarded by the commission as the fair value of said 
parcel, the said amount being grossly inadequate, as 
will appear from the testimony taken before said 
commission as filed herein. 

3. The court erred in its refusal to overrule said 
appraisement and award, because the same, so far 
as this contestant is concerned, is based upon pal- 
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pable and manifest mistake upon the part of said 
commission. 

4. The court erred in its approval of the award of 
said commission, wherein the commission excluded 
said testimony of I. N. Cole, offered by the exceptant 
as to the rental value of the property of the except¬ 
ant as a hotel, and refused to hear or consider the 
same, to the prejudice of the exceptant. 

5. The court erred in its approval of the award, 
because the commission, by suggestion, in the nature 
of a threat, against the exceptant, necessitated and 
required the exceptant to testify before said com¬ 
mission, as to the purchase price of the real estate 
owned by exceptant, and sought to be condemned 
in this proceeding, more than seven years prior to the 
hearing before the said commission, to the prejudice 
and injury of exceptant. 

6. The court erred in its refusal to grant an order 
directing the marshal of the District of Columbia to 
summon a jury of seven disinterested men to ap¬ 
praise again the value of the ground and improve¬ 
ments of the exceptant, as provided in section 487 
of the Code of Law for the District of Columbia. 

III. 

ARGUMENT. 

The first and second assignment of errors discussed 
in the appellant’s brief are to the effect that the 
award was unreasonable and unjust and is based upon 
its gross inadequacy. 



There is no real foundation for such assertions, as 
the commissioners—George Truesdell, Michael I. 
Weller, and Thomas H. McKee—appointed by the 
court below, were selected for the reason that they 
were all reasonable, honorable, and fair-minded men 
of fair standing and character, fairness, and integrity, 
unusually skilled in real estate values, and had, in 
numerous instances, sat as commissioners to condemn 
property in this District. These commissioners val¬ 
ued the property, went carefully into all of the details 
to ascertain the value of the same, gave considera¬ 
tion to the sales made in the neighborhood, in the 
same square, and to the rents and profits derived 
from this and other properties adjacent, listened with 
unusual patience to the testimony of the witnesses 
produced on behalf of the owner and the appellee, 
and in rendering their award based the same upon 
their best judgment, knowledge, and experience 
gained from years of familiarity in the real estate 
business, and under their oath, fortified by testimony 
of experts brought before them. The record does 
not disclose that there is any prejudice on the part 
of the commissioners against the appellant, nor are 
they charged with any prejudice, but on the con¬ 
trary said commission was at all times patient, 
courteous, lenient, and careful of the appellant's 
interests to the extent of allowing witnesses to be 
recalled and documents to be filed after the case had 
been closed. 
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DESCRIPTION OF THE BUILDING. 

Under the caption in appellant’s brief (page 4), the 
description of the building is substantially correct 
except that James L. Parsons, a witness for the 
appellant, testified that he ‘‘would characterize the 
construction as good, very good; that it was not 
what is termed first-class construction in apartment 
houses because it is not fireproof, but taking the 
character of work and taking into account that it is 
an apartment house it is very excellent construction 
for that character of an apartment, especially the 
trim.” (Transcript of Record, p. 13; Rec., 3786.) 

VALUE OF BUILDING AS ESTABLISHED BY OVER¬ 
WHELMING WEIGHT OF THE EVIDENCE. 

Under this caption the appellant calls attention to 
the testimony of witness Arthur L. Smith. 

Mr. Smith s testimony was of little value, as will be 
seen from the record (Transcript, 20), on account of 
the confusion of cost of construction, additions, and 
subtractions. He figured a certain amount which it 
would cost to construct the building at the time it 
was erected under the then regulations and added 
several thousand dollars additional cost under the 
present regulations, while as a matter of fact the 
building is not to be valued according to the cost of 
reproduction but according to the market value it 
adds to the land on which it stands, i. e., the whole 
parcel, land and building, has a market value, and it 
is that value that the commissioners appointed to 
appraise placed upon the property. 
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This statement of cost of construction, likewise, 
pertains to the testimony of Edward Kern, the 
witness for the Government, who testified as to cost 
of reproduction. The testimony relating to the cost 
of reproduction which was produced before the com¬ 
missioners of appraisement for the purpose of shed- 
. ding light upon the value of the property, as the Gov¬ 
ernment was not condemning the building alone or 
the land alone and had no reason to obtain the struc¬ 
tural value except as it might afford information 
as to the value of the parcel as a whole. 

The instruction to the commissioners by the court 
below was that— 

The several parcels of land sought to be con¬ 
demned are to be appraised at their fair mar- 

ket value * * * By fair market value is 

meant what the property would sell for in 
cash or in terms equivalent to cash when 
offered for sale by one who desires but is not 
obliged to sell to one who desires but is not 
obliged to buy. (Transcript, pp. 7 and 8.) 

VALUE OF GROUND. 

The appellant states in his brief (pages 7 and 8) 
that the weight of evidence given by him should have 
given him $4 per square foot for 3,280.91 square feet, 
according to his method of figuring ground values, 
instead of $3 per square foot for the ground, or 
$9,842.73, as awarded by the commissionere, and 
bases his contention upon the testimony of A. C 
Houghton, O. G. Staples, C. F. Wallroff, and L L 
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Apple. The commissioners themselves did not ap¬ 
portion any of their award to ground or to building, 
but made their award for the property as a whole. 

TAKING UP THE TESTIMONY OF MR. HOUGHTON. 

(TRANSCRIPT, PAGES 18 AND 19.) 

It will appear that Mr. Houghton valued this 
parcel from a visionary and unskilled point of view, 
as he stated he had only been in business six years 
and had been familiar with the neighborhood for 
only four years. 

AS TO THE TESTIMONY OF O. G. STAPLES. 

Mr. Staples testified (Transcript, 25 and 26) that 
he was not competent to value this property, as he 
had only gone over the Wicomico Apartment House 
“ partially, not altogether. Before I could say any¬ 
thing more definite, I would like to go there and see 
how it could be cut up and how the rooms could be 
arranged. With just a superficial examination you 
could hardly tell.” (Transcript, 25.) 

On cross-examination Mr. Staples testified that he 
did not examine the plans at all; that his estimate 
was general; that in his opinion it was possible to 
remodel the building; that the removal of the old 
Baltimore and Ohio Railroad Station injured it 
(Transcript, 26); that the hotel business depends 
greatly upon the man and not so much on the loca¬ 
tion (Transcript, 26); that he had not inspected the 
entire apartment carefully; that he had not pur- 







chased any land directly in the neighborhood; and 
did not know of any sales in the neighborhood, but 
“ based his valuation of $4.50 to $5, not knowing of 
any sales in the neighborhood, and made only a cas¬ 
ual inspection.” (Transcript, 26.) 

AS TO THE TESTIMONY OF MR. PHILLIPS. 

Mr. Phillips testified that he purchased the land in 
1903 or 1904 and paid $3,500 for the same, or at 
the rate of $1.07 per square foot. 

INCOME OF PROPERTY. 

Under this caption the income of the property is 
discussed, which as before the commission is simply 
a matter of figures which were not proven, but the 
income of the property is not always the criterion of 
its value and is only one of the elements which guide 
a commission in approving the property and not the 
sole element. 

ASSIGNMENT OF ERROR NO. 4. 

The testimony of I. N. Cole was excused by 
the commissioners on the ground that Mr. Cole was 
not competent to testify as to the value of a hotel, 
as he had only been operating a boarding house 
and admitted that he had no hotel license, although he 
testified that he operated a hotel. He testified that 
he had no experience in conducting a hotel other than 
where he lived and had no special means of knowing 
the value of hotel properties. (Transcript, 16.) 








ASSIGNMENT OF ERROR NO. 5 

Under this assignment of error the court’s attention 
is called to the defendant’s testimony in the original 
case, and it is stated that the testimony elicited was 
not competent under the directions of the court, was 
not enlightening to the commission, but was the cause 

and occasion of prejudice against the property of the 
appellant. 

The testimony was elicited by the appellant’s 
attorneys, and if not enlightening it was not the fault 
of the petitioner, and the typewritten testimony in the 
original case will show that the appellant had fair 
treatment and did not object to proceeding with his 
case under the instructions of the court, which were 
apparently satisfactory to the attorneys of the ap¬ 
pellant at that time. 

ASSIGNMENT OF ERROR NO. 6. 

The appellant claims that the court below erred in 
refusing to grant an order directing the marshal of the 
District of Columbia to summon a jury of seven dis¬ 
interested men to appraise again the value of the 
ground and improvements of the exceptant and claims 
that under section 487 of the Code of Law for the Dis¬ 
trict of Columbia he has a right to such a jury. 

The act of June 25,1910 (36 Stat. L., 378), authoriz¬ 
ing the acquisition of the property of the appellant 
especially directed that if condemnation proceedings 
are necessary to acquire the land— 

they shall be in accordance with the provi¬ 
sions of the act of Congress approved August 
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thirtieth, eighteen hundred and ninety, pro¬ 
viding a site for the Government Printing 
Office (Statutes at Large, volume twenty-six, 
chapter eight hundred and thirty-seven), 

and section 3 of said act of August 30, 1890 (26 Stat. 
L., 412), among other things, provides: 

The court shall * * * appoint three 
capable and disinterested commissioners to 
appraise the value of the respective interests of 
all persons concerned, 

and in reference to future condemnation proceedings 
said act provides: 

Hereafter, in all cases of the taking of prop¬ 
erty in the District of Columbia for public use, 
whether herein, heretofore, or hereafter author¬ 
ized, the foregoing provisions as it respects the 
* * * proceedings herein shall be as in the 
foregoing provisions declared. 

It will be noticed that the act of June 25, 1910, 
requires that proceedings for condemnation shall be 
under the act of August 30,1890, and that this last- 
mentioned act provides only for three commissioners 
to appraise the value of the property, does not make 
provision for a jury nor for an appeal from the award 
of the commissioners, but directs that hereafter all 
proceedings for condemnation shall be in accordance 
with said act. No reference is made to the code of 
the District of Columbia or any of its sections, and 

under these circumstances the provisions contained in 

% 

section 487 of the Code of Law for the District of 
Columbia for the marshal to summon a jury of seven 









14 


men does not apply to this case, and a jury can not 
be lawfully summoned to reappraise values. 

If it can be said the enactment of the code for the 
District of Columbia repealed the act of August 30, 
1890, the situation would not be changed for the act 
of June 25,1910, would take the proceedings out from 
under the code and place it under the act of August 
30, 1890. 

By the Constitution of the United States 
the establishment of just compensation for 
property taken for the public use, under the 
right of eminent domain, is not required to be 
made by a jury but may be entrusted by 
Congress to commissioners appointed by a 
court or by the Executive, or to an inquest 

consisting of more or fewer men than an ordi¬ 
nary jury. 

Baum v. Ross, 167 U. S., 593. 

Custiss v. G. & A. Turnpike Co., 6 Cranch. 
233. • ’ 

Secomb v. R. R. Co., 23 Wall., 108-117-118. 

United States v. Jones, 109 U. S., 513-519. 

Shoemaker v. United States, 147 U. S., 282- 
300-301. 

Long Is. Co. v. Brooklyn, 166 U. S., 685. 

Even if the act of August 30, 1890, had been 
amended by the Code of Law for the District of 
Columbia, which went into effect January 1, 1902, 
said section 487 could not apply to this case, as the 
act of June 25, 1910, limited the proceedings to the 
mode prescribed in the act of August 30, 1890. 
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There is absolutely nothing in the Code of Law for 
the District of Columbia which could be taken as an 
amendment of the act of August 30, 1890, nor is there 
anything in the act of June 25, 1910, by which it 
could be construed that proceedings for condemna¬ 
tion should be carried on and completed other than 
as provided in the act of August 30, 1890. 

The learned judge below held the matter of the 
exceptions of the appellant under advisement for 
only a reasonable time, and no doubt overruled the 
same upon the authority of the case of Seufferle v. 
Macfarland (28 App. Cases, 101), the court holding, 
in speaking of the lower court, that— 

The court can not bring into review before it 
the various sources and grounds of judgment 
upon which the appraisers have proceeded. 
The attempt to do so would transfer the func¬ 
tion of finding the value of the lands from the 
appraisers to the court. 

The rule on this subject is so well settled that 
we shall content ourselves with the repeating 
of apt quotation from Mills on Eminent Do¬ 
main, 246, made in the opinion of the court 
below: 

“The appellate court will not interfere with 
the report of commissioners to correct the 
amount of damages, except in case of gross 
error, showing prejudice or corruption * * *. 
The commissioners hear the evidence and fre¬ 
quently make the principal evidence out of a 
view of the premises, and this evidence can not 
be carried up so as to correct the report being 
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against the weight of evidence. Hence, for an 
error in the judgment of commissioners in ar¬ 
riving at the amount of damages there can be 
no correction—especially where the evidence is 
conflicting. Commissioners are not bound by 
the evidence of experts, or by the apparent 

weight of evidence, but may give their own 
conclusions.” 

^ The court’s attention is invited to the case of 
Craurford Paving Company v. Baum (97 Virginia, 501), 
saying the court lays great stress upon the matter of 
the view, and justly attaches great weight to the 
report of the commissioners. They are greatly - 
aided, as they were in this case, by the evidence of 
their own senses. They have the advantage of seeing 
the property itself which is taken, and judging as to 
its value. They have, as they also had here, after 
having their attention drawn to the element of 
damages, the opportunity to apply the evidence pro¬ 
duced before them to the subject of the controversy, 

and to determine the weight to be given to its several 
parts. 

No grievous wrong is committed against the appel¬ 
lant by the taking of his property through compulsory 
proceedings, for “ title to property is always held upon 
the implied condition that it must be surrendered to 
the Government, either in whole or in part, when the 
public necessities, evidenced according to the estab¬ 
lished forms of law, demand” (People v. The Mayor 
of New York, 32 Barb., 112), provided just compen¬ 
sation under the fifth article of the Constitution is 
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made. The appellant's property was submitted to a 
commission appointed by the court, which commission 
listened to testimony produced by the appellant and 
appellee, and, after a view of the property to be taken, 
gave due consideration to all of the evidence before 
them and fixed the award, which they were required 
to do under the instructions of the court, and which, 
in their opinion, was the fair market value of the 
property—that is, a value that might be maintained 
between parties willing, but not compelled, to buy 
or sell. 

The witnesses for the United States—Mr. Edward 
P. Schwartz and Mr. William B. Turpin—who 
appraised the property of the appellant, testified 
what, in their opinion, was the value of the property 
as a whole. They are both men who have had 
more than twenty years' experience in the real 
estate business in this city, and particularly in the 
immediate vicinity of parcel 13, owned by the 
appellant, and in the same square, and under oath 
testified that they valued the land alone at $4 per 
foot. The commission awarded $3 per foot (Ap¬ 
pellant's Brief, page 8). Mr. Schwartz valued the 
property as a whole at $46,561.82 and Mr. Turpin 
valued the property as a whole at $47,560, and the 
commission awarded for the property as a whole 
$50,842.73, having before them at that time a view 
of the property and testimony of all of the wit¬ 
nesses, both for the appellant and appellee. Said 
award was made from their own knowledge gained 
from hearing testimony as to ninety-nine other par- 


cels of land in the two squares condemned, and it is 
contended that the award was fair, reasonable, and 

just and made after due consideration, without 
prejudice of any kind. 

The decision of the lower court should be affirmed. 

Reeves T. Strickland, 
Attorney for the United States , the Appellee. 

o 





















